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1 IN THE CIRCUIT COURT OF 

2 OHIO COUNTY, WEST VIRGINIA 

3 _ _ _ 

4 IN RE; TOBACCO LITIGATION : 

5 (MEDICAL MONITORING CASES). : CASE NO. OO-C-6000 

6 _ _ _ 

7 Deposition of RONALD L. FLETCHER, MD, a 

8 witness herein, taken by the plaintiffs as upon 

9 examination pursuant to Rule 30 of the West 

10 Virginia Rules of Civil Procedure and pursuant to 

11 Notice to Take Deposition and stipulations 

12 hereinafter set forth by telephonic conference, 

13 with Suzanne Klok, Esq., Frank Woodside, Esq., 

14 Frederick Hamilton, Esq., Lynn Oliver Frye, Esq., 

15 the witness and the court reporter being present at 

16 the offices of Dinsmore & Shohl, 1500 Chemed 

17 Center, 255 East Fifth Street, Cincinnati, Ohio, at 

18 1:50 p.m. on Thursday, August 24, 2000, before Lisa 

19 Conley, RMR-CRR, a notary public within and for the 

20 State of Ohio. 

21 _ _ _ 

22 

23 

24 
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2 On behalf of the Plaintiffs: 

3 Suzanne Lafleur Klok, Esq. 

4 of 

5 Ness, Motley, Loadholt, Richardson & Poole 

6 28 Bridgeside Boulevard 

7 PO Box 1792 


8 Mount Pleasant, South Carolina 29465 

9 On behalf of the Plaintiffs: 


10 

Brian Prim, Esq. (by phone) 


11 

of 


12 

Goldberg, Persky, Jennings 

& White 

13 

1108 Third Avenue 


14 

Huntington, West Virginia 

25701 

15 

On behalf of the Defendant Brown & 

Williamson 

16 

Tobacco Corporation: 


17 

Frank C. Woodside, III, MD, 

JD 

18 

and 


19 

Frederick N. Hamilton, Esq. 


20 

of 


21 

Dinsmore & Shohl, LLP 


22 

1900 Chemed Center 


23 

255 East Fifth Street 


24 

Cincinnati, Ohio 45202 
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and 


2 Lynn Oliver Frye, Esq. 
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Jackson & Kelly, PLLC 
1600 Laidley Tower 
PO Box 553 

Charleston, West Virginia 25322 
On behalf of the Defendants, Philip Morris 
Companies, Inc., and Philip Morris, Incorporated: 
Sam Klein, Esq. (by phone) 
of 

Allen, Guthrie & McHugh 
1300 Bank One Center 
PO Box 3394 

Charleston, West Virginia 25333-3394 

STIPULATIONS 
It is stipulated by and among counsel for 
the respective parties that the deposition of 
RONALD L. FLETCHER, MD, a witness herein, may be 
taken as upon examination pursuant to the Rule 30 
of the West Virginia Rules of Civil Procedure, and 
pursuant to Notice to Take Deposition; that the 
deposition may be taken in stenotypy by the notary 
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public-court reporter and transcribed by her out of 
the presence of the witness; that the transcribed 
deposition is to be submitted to the witness for 
his examination and signature, and that signature 
may be affixed out of the presence of the notary 
public-court reporter. 
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8 INDEX 

9 WITNESS EXAMINATION 


10 

Ronald L. Fletcher, MD 

7 

11 


- - - 


12 


EXHIBITS 


13 

FLETCHER DEPOSITION EXHIBITS 

MARKED 

14 

No. 

1, a copy of a multi-page document 


15 


partially entitled "Amended Notice 


16 


of Depositions." 

9 

17 

No. 

2, a copy of a multi-page document 


18 


reflecting "Ronald L. Fletcher, MD." 

10 

19 

No. 

3, a copy of a 2-page document reflecting 

20 


"8. Ronald L. Fletcher, MD." 

32 

21 

No. 

4, a copy of a multi-page document 


22 


entitled "Mercy Health Partners." 

51 

23 

No. 

5, a copy of a 2-page document 


24 


entitled "Reducing the Health 
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1 Consequences of Smoking." 55 

2 No. 6, a copy of a 5-page document 

3 entitled "Guide to Clinical 

4 Preventive Services." 63 

5 No. 7, a copy of a multi-page document 

6 entitled "Common Screening Tests." 110 

7 No. 8, a copy of a multi-page document 

8 entitled "International Conference 
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on Prevention and Early Diagnosis 
of Lung Cancer." 

No. 9, a copy of a multi-page document 
entitled "Lung Cancer Mortality in 
the Mayo Lung Project: Impact of 
Extended Follow-up." 141 

No. 10, a copy of a multi-page document 
entitled "Early Lung Cancer Action 
Project: Overall design and findings 

from baseline screening." 144 

No. 11, a copy of a 1-page document 
entitled "The First International 
Conference on Screening for Lung 
Cancer." 148 

No. 12, a copy of a multi-page document 
entitled "Screening for Lung Cancer. 
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Another Look; A Different View." 

No. 13, a copy of a multi-page document 
entitled "Screening for Lung Cancer, 

The Mayo Lung Project Revisited." 

No. 14, a copy of a 4-page document 

entitled "A randomized study of chest 
x-ray screening for lung cancer as 
part of the Prostate, Lung, Colorectal, 
and Ovarian (PLCO) Trial." 

No. 15, a copy of a multi-page document 
entitled "Is Screening for Chronic 
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13 Justified?" 

14 No. 16, a copy of a multi-page document 

15 entitled "Guide to Clinical Preventive 

16 Services." 

17 _ _ _ 
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24 
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1 (Witness sworn.) 

2 MS. KLOK: Dr. Fletcher, my name is 

3 Suzanne Klok. I'm with Ness, Motley, Loadholt, 

4 Richardson & Poole, and I represent the Plaintiffs 

5 in this case. 

6 RONALD L. FLETCHER, MD 

7 of lawful age, a witness herein, being first duly 

8 sworn as hereinafter certified, was examined and 

9 deposed as follows: 


10 



EXAMINATION 

11 

BY MS. KLOK: 



12 

Q. 

Would 

you please state and spell your 

13 

name for the 

record. 
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192 


197 



14 


A. 

First name 

: Ronald, RONALD 

' r 

15 

middle initial 

. L, last name Fletcher, ELF 

T C H E 

16 

R. 





17 


Q. 

Dr. Fletcher, have you ever been 

18 

deposed 

before? 



19 


A. 

Yes, I believe I have. 


20 


Q. 

So you've 

been through this process. 

21 

correct? 





22 


A. 

Something 

similar for some of 

the 

23 

patients 

that 

I've seen 

in the past. 


24 


Q. 

Okay. Dr. 

Fletcher, I'd like 

to 
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1 cover a few general areas about — regarding 

2 depositions. 


3 



A. 

Yes, ma'am. 

4 



Q. 

Do you understand that you're 

5 

required 

to 

tell the truth? 

6 



A. 

Absolutely, yes. 

7 



Q. 

Okay. If you don't understand a 

8 

question 

, will you tell me, please? 

9 



A. 

I certainly will. 

10 



Q. 

And if you answer a question, I'm 

11 

going to 

assume that you understand it. 

12 



A. 

All right. 

13 



Q. 

Please try to speak audibly and don't 

14 

say 

huh- 

uh 

or use hand gestures or nodding, because 

15 

the 

court reporter can't transcribe them. 

16 



A. 

Understood. 
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Also, please wait for me to finish a 


17 Q. 

18 question and I'm going to try to do the same, wait 

19 for you to finish your answer, so that way we don't 

20 interrupt each other, and, hopefully, that will 

21 help this deposition go quicker. Do you 

22 understand? 

23 A. Yes, I do. 

24 Q. Great. Dr. Fletcher, I have an 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

9 

1 Amended Notice of Deposition, and I'd like to ask 

2 the court reporter to mark this as Exhibit 1. 

3 (Fletcher Deposition Exhibit No. 1 was marked for 

4 identification.) 

5 Q. Dr. Fletcher, have you seen this 

6 Notice of Deposition before today? 

7 MR. WOODSIDE: Suzanne, I do not 

8 believe he did. Those things came in I know at 

9 least as I was going out of town, so I don't think 


10 

he did. 



11 

MS . 

KLOK: Okay, that's fine. 

12 

MR. 

WOODSIDE: 

But to the extent 

13 

there's any desire 

for us to 

make available any of 

14 

those things on there just as we did with Dr. 

15 

Watson yesterday. 

we have no 

problems doing that. 

16 

THE 

WITNESS: 

And so the answer to 

17 

that question, ma' 

am, would 

be, no, I have not seen 

18 

this . 
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19 MS. KLOK: I did not attend Dr. 

20 Watson's deposition, so I don't know what the terms 

21 are of what you're referring to. 

22 MR. WOODSIDE: Oh, everything he 

23 had, we agreed to make available to you. 

24 MS. KLOK: Okay, great. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 MR. WOODSIDE: Everything that you 

2 had asked for, so there was no controversy about it 

3 yesterday with Dr. Watson. There will not be any 

4 controversy with regard to Dr. Fletcher in making 

5 these things available to you that you asked for. 

6 He just didn't have them today because he had 

7 logistical problems. 


8 


MS . 

KLOK: 

That's fine. When do you 

9 

expect that 

we could have 

the copies of those 

10 

materials or 

those 

would 

be made available to us? 

11 


MR. 

WOODSIDE: Next week sometime. 

12 


MS . 

KLOK: 

Okay, great. 

13 


MS . 

KLOK: 

I'd like you to mark 


14 this. 

15 (Fletcher Deposition Exhibit No. 2 was marked for 

16 identification.) 

17 BY MS. KLOK: 

18 Q. Dr. Fletcher, I have a copy of your 

19 curriculum vitae. Is this your most current 

20 curriculum vitae? 

21 A. This appears to be current, yes. 
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2 2 ma'am. 


23 Q. Do you notice anything missing from 

24 that curriculum vitae? 
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1 

A. 

This may not be as updated as I would 

2 

like. I'm 

seeing dates up to '98, so there may be 

3 

additional 

information that I need to provide. 

4 

Q. 

Okay. Will you agree to provide that 

5 

for us? 


6 

A. 

I certainly will. 

7 

Q. 

Thank you. Dr. Fletcher, are you a 

8 

medical doctor? 

9 

A. 

Yes, ma'am, I am. 

10 

Q. 

Where did you go to medical school? 

11 

A. 

Meharry Medical College in Nashville, 

12 

Tennessee. 


13 

Q. 

What year did you graduate? 

14 

A. 

1974. 

15 

Q. 

Are you board certified in any areas? 

16 

A. 

No, ma'am. 

17 

Q. 

Okay. Do you practice medicine 

18 

currently? 


19 

A. 

Yes, ma'am, I do. 

20 

Q. 

Do you see patients? 

21 

A. 

I see patients, that's correct. 

22 

Q. 

Where do you practice medicine? 

23 

A. 

I am currently seeing patients at the 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Lindenwald Center in Hamilton, Ohio. 
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Q. Okay. What is the nature of your 

practice? 

A. At this point, it's general 
medicine. It's a particular population. If you 
know the area, this is — tends to be an 
underserved area in that particular part of 
Hamilton because of low socioeconomic status of the 
majority of the people there. 

Q. So would you be considered a general 
practitioner? 

A. At this point, yes. 

Q. Have you ever specialized in any 

area? 

A. Yes, ma'am, I have. 

Q. What are those areas? 

A. I have done work in internal 
medicine, in medical oncology. I've done some 
assistance with regard to hematology, and I have 
worked in the — extensively in the public health 
and world health arenas. 

Q. I see on your resume that you state 
that you have participated in a medical externship? 

A. That's correct. 

Q. And you say that you had a medical 
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2 

3 

4 

5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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13 

externship in Nashville, Tennessee, in radiology? 

A. That's correct. 

Q. Would you please generally describe 
what your radiology externship consisted of. 

A. Okay. An externship is essentially a 
period of time when a student is in medical school 
and he does an elective procedure under the 
supervision of a specialist in a particular field. 

I spent a summer externship under the tutelage of 
the Director of the Department of Radiology at the 
Hubbard Hospital at Meharry Medical College. This 
included diagnostic radiology as well as 
therapeutic radiology. In other words, looking at 
films to determine a type of disease process or an 
abnormality that might be present, as well as 
treating individuals with radiation for 
malignancies or other types of illnesses. 

Q. What year did you complete that 

program? 

A. As I said, it was part of medical 
training, and so I believe it would have been 
between 1970 and 1974, but I believe it was either 
'72 or '73. 

Q. Okay. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1972, 1972. 


1 A. 

2 Q. Okay. Would you please generally 

3 describe your public health externship from 

4 Lexington — 


5 

A. 

Yes, ma'am. 

6 

Q. 

— Mississippi. 

7 

A. 

The area of question. Holmes County, 


8 Mississippi, was the poorest county in the United 

9 States at that time. They were attempting to try 

10 to find as much medical support and assistance as 

11 possible. I graduated or at least finished my 

12 course work from medical school early, and so I had 

13 a period of time between ending my medical school 

14 studies and beginning my internship, and I felt it 

15 would be a worthwhile activity to go to that 

16 particular area. 

17 I was asked through the medical 

18 school as well as through individuals in Holmes 

19 County, and I've forgotten exactly what arena in 

20 the government, it had to do something with public 

21 health, the Public Health Service and their 

22 underserved areas. Again, I don't recall, it's 

23 been quite a while, the exact authority over that, 

24 but my experience was to go into this county and 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 essentially practice general medicine for a 

2 population that essentially had no access to 
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4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 


healthcare. 

As a matter of fact, the closest 
facility that would allow — And, unfortunately, it 
was a circumstance at a time in which Mississippi's 
attitudes with regard to certain populations and 
allowing them to enter certain hospitals was less 
than receptive. So the nearest medical facility 
was the University of Mississippi which was in 
Jackson, and I believe that was about 40 miles 
away, 60 miles away, something of that nature. 

Q. You mentioned earlier that you were 
involved in internal medicine, and in what way, 
because I understand you're a general practitioner? 

A. I've been trained in internal 
medicine. I've also done fellowship and training 
and research in medical oncology also, and so I 
have practiced with the extent of that general 
internal medicine knowledge. And I've also 
extended the oncology training into activities 
including directing or codirecting programs and 
being consultant for various programs, not only in 
the United States, but also indirectly in other 
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parts of the world. 

Q. Where did you receive your training 
for internal medicine? 

A. Miami Valley Hospital. That's part 
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5 of Wright State University's system in Dayton, 

6 Ohio. 


7 

Q. 

How long did that training 

last? 

8 

A. 

Three years. 


9 

Q. 

What about your training in 

oncology. 


10 where did you receive that training? 

11 A. Vanderbilt University Medical Center 

12 in Nashville, Tennessee. That was a two-year 

13 program. 

14 Q. Did you receive some sort of 

15 certificate? 

16 A. Yes, ma'am, I did, for both of those. 

17 Q. I noticed on your CV that you're 

18 involved in independent research regarding breast 

19 cancer through noninvasive computer neural-net 

20 enhanced chronobiologic sensor device. 

21 A. A lot to get out, and I applaud you 

22 for pronouncing it and getting it into the proper 

23 order. 

24 Q. Okay. Are you still involved in that 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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research? 

A. Yes, I am. 

Q. Would you please explain to me what 
that research consists of. 

A. Certainly. Let me do it in a 
step-wise fashion. First of all, chronobiology is 
a science that shows there is a rhythm to human 


1 

2 

3 

4 

5 

6 
7 
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physiologic function. Our device has been able to 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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1 

2 

3 

4 

5 

6 

7 

8 
9 


localize the rhythm of specific tissues within the 
body. This specific tissue that we wish to study 
is breast tissue. We have found that there is a 
thermal pattern that goes along with this rhythm, 
this sarcadian rhythm, is the term used for that. 
We have been able to use that thermal sarcadia and 
establish an algorithm which can be translated by 
computer into a cosign waive. 

This cosign waive can be interpreted 
by some of the newer modes of computer technology, 
in other words, neuro-netting. A neuro-net is a 
device which reviews repeatedly the same data, 
tens, hundreds, thousands, millions of times, and 
is able to learn after a certain point and to 
anticipate certain things and to interpret certain 
things. 
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And so we have a device that is being 
investigated at this point in the United States and 
has previously been investigated, and I've run 
studies at Ohio State University and some of the 
local hospitals. This device essentially measures 
that thermal change over a period of time, 
translates it into computer data and that computer 
data can be translated into a probability for the 
presence of breast cancer. 
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10 


Q. 


I also notice that you're involved in 


11 research regarding complex microencapsulation 

12 sustained-release drug delivery and dermatological 

13 enhancement formulation mediated by liquid crystal 

14 lypozome complex delivery systems. 

15 A. And I can assure you, if there were a 

16 simpler way of putting it, I certainly would, but 

17 in fact that's what it is. Essentially, 

18 biochemistry is another one of my interests, and 

19 microencapsulation is essentially using a 

20 coacervate system to take particles of various 

21 substances and coat them in a fashion to protect 

22 them or protect the host. 

23 We can, for instance, coat it so that 

24 the release of the product, the pharmaceutical 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 agent, can be prolonged over a period of time, or 

2 we can coat it so that it passes through certain 

3 areas of the stomach which might be affected 

4 negatively by that chemical and pass through to a 

5 different part of the GI system for absorption in 

6 an area in which no harm or no difficulty would 

7 occur. That's basically microencapsulation. It 

8 also can mask the unpleasant taste of many very 

9 bitter or unpleasant-tasting products, as well as 

10 to mask some of the staining color characteristics 

11 of some products. 

12 The particular study with regard to 
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dermatologic use, back in the old days when a 
company had wanted a product that could actually 
penetrate the skin, we had been performing research 
with liquid crystals, and we found out that liquid 
crystals could actually penetrate the barrier of 
the skin. So rather than just build up atop the 
skin, you could actually penetrate to an area in 
which it could actually have a positive effect. 

So we used this information to 
develop it in the form of a gel, and we used it as 
a carrier and put moisturizing compounds onto that 
liquid crystal carrier. And so the liquid crystal 
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would go into the area of the skin where more 
activity would, hopefully, occur and it would carry 
this moisturizing. 

And essentially, a very large 
cosmetic company eventually bought the rights to 
that particular process, but we have since that 
time used the process to do other things. In this 
particular case, they gave myself and my associate 
the very difficult task of trying to moisturize 
post-mortem skin, and we were able to do it and 
obtain a patent for that particular process. 

Q. And what is the importance of 
moisturizing post-mortem skin? 

A. It's more of a cosmetic 
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15 circumstance. Families like to see individuals the 

16 way they remember them as opposed to being 

17 artificial and sort of spray painted in appearance, 

18 and this product enhances the skin and enables that 

19 individual to retain a more life-like process. But 

20 the next point of assumption is that, if we can use 

21 this to make dead skin look better, then we can 

22 probably use this to make live skin look better 

23 still. 

24 Q. Is there a patent on this research? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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A. There's a patent on the product that 
we developed. 

Q. On the product you developed, okay. 
Are you employed by CEO Grace Associates? 

A. Well, I am the CEO for Grace 
Associates, yes. 

Q. Okay. What is Grace Associates? 

A. Grace Associates is an enterprise 
that tries to take technologies and link them to 
appropriate practical usage. It has been my 
experience, and something that I've tried to do for 
quite sometime of looking at particular aspects 
within the realm of nonmedical science and 
translating that into something that is effective 
with regard to medical science. 

Grace Associates is the vehicle that 
we use to perform some of these activities and to 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
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18 coventure or cowork with other companies that have 


19 a particular desire or need to be met. 

20 Essentially, they may have a product and come to us 

21 and ask can this product be used in the medical 

22 arena and how, and we'll try to figure that 

23 information out and give them some explanations. 

24 Q. Are you the founder of Grace 
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But again, having to work in 
hospitals that essentially are in need of 
additional assistance and expertise, there were 
times when I had to substitute doing blood banking 
activities, doing hematologic consultations, doing 
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hematologic malignancy or hematologic treatment 
basically because I was the only person there that 
had the ability to do so. 

Q. Okay. You mentioned had you some 
training in world health? 

A. I have had extensive activities in 
public health and in world health. 

Q. Okay. 

A. So I'm a former member of the Board 
of Trustees for the American Association of World 
Health, and that is the American advocacy arm for 
the World Health Organization, but as part of that 
activity and in the subsequent activities, I have 
performed tasks and helped with formation and 
structure of public health systems for such areas 
as Central America, specifically Belize and 
Guatemala; Central Europe, specifically Hungary, 
the Ukraine, Romania; and Central Africa, 
principally at that time it was Zaire and it is now 
the Republic of Conga. 

Q. Have you ever conducted any research 
for any of the tobacco companies? 
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A. 


I have not conducted any research. I 


24 was at one time part of the Smoking and Health 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 Committee that I believe NIH had convened. That 

2 was back in the late '80s, early '90s. 

3 Q. Would you please explain to me what 

4 the Smoking Health Committee of the NIH — 

5 A. And I'm not sure if it still exists, 

6 but it probably does. Essentially, at that time as 

7 we continue, we were looking for progressive 

8 efforts to try to reduce cigarette smoking in the 

9 United States and for all practical purposes 

10 worldwide. This particular committee looked at the 

11 utilization of resources, the establishment and 

12 effectiveness of programming, attempting to 

13 establish programming and have it; I guess the term 

14 is, trickle down from a federal national conceptual 

15 to practical application and function within the 

16 state government as well as local government. 

17 Q. And what years were you a member of 

18 that committee? 

19 A. I believe that was in approximately 

20 1990, and I know it's on here someplace. Yes, the 

21 National Cancer Institute on Smoking and Health 

22 Advisory Committee, that was 1988 to 1990. 

23 Q. Okay. What page of your CV? 

24 A. That would be on page 9 at the very 
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1 bottom. 

2 Q. Were you involved in any other 

3 committees regarding the issues of smoking and 

4 health? 

5 A. Other than activity — Not directly. 

6 Activities concerning the disparity of healthcare 

7 between the majority and minority population often 

8 had an impact with regard to analysis of cigarette 

9 smoking and perhaps its role in such disparities or 


10 

not. 



11 


Q. 

Have you ever conducted any research 

12 

for the 

Council For Tobacco Research? 

13 


A. 

No. 

14 


Q. 

Have you authored any medical books? 

15 


A. 

Medical books? 

16 


Q. 

Texts. 

17 


A. 

No. 

18 


Q. 

Have you authored any peer-reviewed 

19 

publications 

9 

20 


A. 

Yes. 

21 


Q. 

How many? 

22 


A. 

I'm not sure if this is — I have 

23 

nine listed 

at this point, and there are some that 

24 

are not 

on this because, as I said, this is a 
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1 little older. 


2 

Q. 

Will you update the CV with those? 

3 

A. 

I certainly will. 

4 

Q. 

Okay. 

5 

A. 

There's a monograph that I'm 


6 finishing up right now and I'll include that also. 

7 Q. What is the — On what issues is that 

8 monograph? 

9 A. The monograph is on the device that 

10 we talked about with regard to breast cancer. 

11 Q. Okay. Have you authored any 

12 peer-reviewed articles on smoking and health? 

13 A. None specific. There have been — 

14 I've made a number of speeches and public addresses 

15 as Director of Health and with respect to those 

16 national and world health activities with regard to 

17 that, but not a paper published, per se. 

18 Q. When you mentioned Director of 

19 Health, what are you referring to? 

20 A. I am the former Director of Health 

21 for the State of Ohio, the Health Commissioner 

22 position. 

23 Q. Is that an appointed or an elected 

24 position? 
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1 A. I was appointed by Governor Richard 

2 Celeste. 


3 

Q. 

Is 

that 

a cabinet level? 

4 

A. 

It 

is a 

cabinet level position. 

5 

Q. 

Have you 

ever designed a medical 


6 monitoring program of any sort? 

7 A. No, I have not. 

8 Q. Have you authored any books or peer 

9 reviews — peer-reviewed publications on the 

10 subject of medical monitoring? 

11 A. With regard to new technology, I have 

12 worked — And that's again part of what this 

13 monograph is looking at, it is looking at methods 

14 of evaluating breast cancer, but it's more from the 

15 standpoint of new technology and comparing new 

16 technology with the standard that is being used at 

17 this point. 

18 Q. I see on your CV that you have 

19 received numerous awards or honors. Are there any 

20 honors here that you have not listed? 

21 A. I would assume that this is pretty 

22 much updated. I would say that this is correct. 

23 Q. Have you received any honors, awards 

24 or grants in the area of smoking and health? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 A. I have received some honors with 

2 regard to the programs that the Department of 

3 Health established for smoking cessation. I have 
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1 

2 

3 

4 

5 


received some awards from the American Cancer 
Society for programs of similar type. 

Q. Would you please describe to me what 
activities you did that brought about the honors 
from the American Cancer Society? 

A. Essentially setting up programs that 
were effective in reaching — I believe this was 
reaching specific populations, minority 
populations, so that the message of or the message 
to stop smoking was given and audible and visible 
to that particular population. 

Q. Could you answer the same as it 
relates to the award that you received for smoking 
cessation while you were at the department — Is it 
the Department of Health of Ohio? 

A. That's correct. It would be similar, 
but with a more global perspective, not just 
looking at a specific population, but looking at 
all 14 million Ohioans. 

Q. Would you be able to identify for me 
on the CV where those awards are? 
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A. Good question. I think a lot of it 
had to do — And again I haven't really looked at a 
lot of these in a long time. The National Black 
Leadership Award for Initiatives on Cancer Control 
I think was part of that. 
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6 Q. Okay. 

7 A. The Outstanding Leadership Award In 

8 Public Health, American Association for World 

9 Health, cigarette smoking was a part of that. The 

10 Christmas Seal Award, that's page 6 at the top, 

11 again had to do with stop-smoking programs. The 

12 Division Outstanding Leadership Award had to do 

13 with stop-smoking programs and other programs 

14 principally focused at the minority population. 

15 And the Distinguished Service Award from the 

16 National Association for the Advancement of Colored 

17 People was also focused on efforts to reduce cancer 

18 in the minority population, including preventative 

19 measures, i.e., inclusive of cigarette smoking 

20 cessation. 


21 

Q. 

Is that 

it? 

22 

A. 

Yes, ma 

' am. 

23 

Q. 

Okay. 

Did any of those awards. 


24 honors or grants involve public health issues for 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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work you did on public health issues? 

A. Essentially, all of them were 
involved with regard to public health issues. 

Q. Did any of those awards, honors or 
grants involve medical monitoring issues? 

A. They were focused on health promotion 
and disease prevention, so the answer would be no. 

Q. Have you ever been a consultant to 


1 

2 

3 

4 

5 

6 

7 

8 
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13 

14 
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16 
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2 

3 

4 

5 

6 

7 

8 
9 

10 


the Surgeon General's office on any Surgeon 
General's reports on smoking and health? 

A. The various directors of the 
departments of health on a state level confer with 
the Surgeon General and the Assistant Surgeon 
General regarding a number of activities. There is 
an organization of these directors of health that 
meet periodically with the Surgeon General to 
discuss such issues. During the time of my tenure, 
the principal issues were AIDS and cigarette 
smoking. 

Now, how much that — In other words, 
I can't say that we directly verbatim put language 
into a specific report, but our discussions and our 
ideas and our practical input from the standpoint 
of how these programs, how funding issues, would 
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directly effect the states were part of the overall 
information that the Surgeon General's office 
issues. They are sensitive to that particular 
point. 

Q. What is the name of that organization 
of the different department of health heads at 
various states; do you know? 

A. You would ask me that question. It's 
the Association of State and Territorial Health 
Officers. State and territorial because the 
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15 

16 

17 

18 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


American Virginia Islands, Puerto Rico and other 
areas are included. 

Q. How long was your tenure — I may 
have asked you this before, but I don't recall. 

How long was your tenure at the Department of 
Health? 

A. I was appointed to the office in 1986 
and I concluded my activities in 1991. 

Q. Are you familiar with the term "peer 
review" as it's used in the context of scientific 
and medical articles? 

A. Absolutely. 

Q. Would you please define what peer 
review means. 
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A. Essentially, scientific information 
has to pass a certain muster of evaluation by those 
individuals who are within a specific field of 
discipline. If an individual makes a comment or 
makes a statement, then there's always scientific 
debate and it should be the case. And so this 
debate is most appropriately rendered by those 
within the particular discipline of study that that 
comment or what have you has been issued. 

Q. Why is it important to have the peer 
review process or do you think it's important to 
have it? 

A. Oh, I think it's important because I 
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14 think that there are a number of circumstances, and 

15 we have seen over the past ten years in which some 

16 scientists, some researchers in order to publish, 

17 in order to elevate their level of visibility, have 

18 published information that essentially was 

19 misleading and downright erroneous and just not 

20 done. 

21 (Fletcher Deposition Exhibit No. 3 was marked for 

22 identification.) 

23 Q. Dr. Fletcher, this is a copy of what 

24 the Defendants provided to the Plaintiffs with 
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1 respect to your expert disclosure. There's no 

2 title, but your name is at the top. 

3 A. Yes, ma'am. 

4 Q. Have you seen this document before 

5 today? 

6 A. I'm familiar with all of the 

7 information that's in it. I believe, yes, now that 

8 I — Yes, I have seen it. 

9 Q. Did you prepare this document or did 

10 someone else prepare it? 

11 A. This looks like a direct dictation of 

12 what I've done, what my qualifications are, et 

13 cetera. 

14 Q. Do you recall dictating, per se, this 

15 report? 
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16 


A. 

I have discussed and given this 

17 

information 

so many times to so many people so 

18 

often. 

I can 

't say specifically. 

19 


Q. 

Okay, fair enough. Did you have an 

20 

opportunity 

to review this before it was submitted 

21 

to the 

Plaintiffs? 

22 


A. 

Review this? 

23 


Q. 

Yes, that document. 

24 


A. 

I believe I have. As I said. 
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1 everything that's in here essentially I've seen 

2 before, and it's in the form that I would use in 

3 giving that information. 

4 Q. Do you have any changes or 

5 modifications you'd like to make to this report — 

6 this disclosure, I should say? 


7 

A. 

This appears 

to be accurate. 

8 

Q. 

Did you meet 

with any attorneys 


9 during the course of preparing this expert 

10 disclosure? 

11 A. Preparing? Essentially, the 

12 information that I have has been accumulated over 

13 virtually decades of involvement and research, both 

14 bench as well as clinical, and so I have met with 

15 attorneys who have essentially presented to me the 

16 facts as they exist with regard to this particular 

17 matter. 

18 Q. Okay. Have you reviewed any 
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19 pleadings or documents with respect to this case, 

20 the Blankenship case? 

21 A. I have looked at some information 

22 with regard to what it's about and what is 

23 proposed, that is correct. 

24 Q. Do you have copies of those 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 documents? 

2 A. I do not have them on me, but yes, I 

3 do have copies of those documents. 

4 Q. Okay. So we'll get copies of those 

5 later, then? 

6 A. I will make sure that you get those. 

7 Q. All right. Did you meet with any 

8 attorneys in preparation for this deposition? 

9 A. Other than setting up times and just 


10 

discussing 

the process of deposition and what 

it 

11 

was 

about, 

no 

, nothing more 

formal than that. 


12 


Q. 


Were any nonlawyers present when 

you 

13 

met 

with the 

attorneys? 



14 


A. 


Not that I'm 

aware of. 


15 


Q. 


What are your 

current rates for 


16 

consulting 

with the tobacco 

companies? 


17 


A. 


At this point 

, $250 an hour and 

$500 

18 

for 

testimony 

• 



19 


Q. 


Is deposition 

considered testimony or 

20 

is 

that trial 

testimony? 
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A. 

Q. So it would be $250 today, say, for 
deposition testimony? 

A. Yes, ma'am. 
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Q. How many hours have you consulted for 
the tobacco companies in this case? 

A. I wish I could give you an exact 
amount. I would have to go do that, because in 
this matter I don't — I'm not sure where I am, 
quite frankly, as far as I tend to get behind on 
things until — So I have other folks that kind of 
keep track as I write them down and they submit it 
or what have you. 

Q. Are you aware of any invoices that 
have been submitted for this case yet? 

A. I believe — 

MR. WOODSIDE: I'm sorry, could you 
repeat that? I just didn't hear. 

Q. Are you aware of any invoices that 
have been submitted for this case yet? 

A. It is probably the case. Again, the 
difficulty is that I'm kind of busy with other 
things, and when things actually go out may not 
be — I may not be aware of that. In other words, 
folks — My wife does a lot of this, and sometimes 
she may tell me that something has been mailed and 
perhaps it hasn't been mailed and such. 
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24 Q. Would you keep a copy of the invoice 
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1 in your file in this case? 

2 A. I would — My wife would have a copy 

3 of that in our file. 

4 Q. Okay. Well, I'd like to request that 

5 we could get a copy of that, those invoices. 

6 A. Okay. 

7 Q. Thank you. 

8 A. I would have to qualify, if she 

9 actually wrote it down. 


10 

Q. 

Would you be able to recreate it. 

if 

11 

she didn't write it down, to see 

how much money 


12 

you've received for this case? 



13 

A. 

I would do the best 

I could. 


14 

Q. 

Okay. When did the 

cigarette 


15 

companies first contact you to be 

an expert in 

this 

16 

case? 




17 

A. 

I've actually never 

been contacted by 

18 

a cigarette company. 



19 

Q. 

Well, by attorneys 

representing a 


20 

cigarette company. 



21 

A. 

I would say back in 

June. 


22 

Q. 

Okay. Did anyone tell you where 

they 

23 

got your name 

or how — or could 

you explain to 

me 

24 

how this came 

about? 
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A. I'm kind of amazed myself because 
I've pretty much been an active advocate on stop 
smoking, so I'm not quite sure, but I assume they 
might have heard some of the comments that I've 
made with respect to a focus on prevention as 
opposed to a focus on intervention. 

Q. And where would those comments be, in 
the paper or — 

A. Those comments would be made at any 
number of public meetings with various groups, 
interaction between with myself and other 
professionals within my discipline or within other 
disciplines. Anyplace that I have a bully pulpit, 
you might say, I take advantage of making 
commentary. 

Q. You mentioned that, and correct me if 
I'm wrong, that you prefer prevention versus 
intervention? 

A. That's correct. 

Q. Would you explain that to me? 

A. There are essentially three ways or 
three components of — unfortunately, this term has 
been so bastardized, it's regrettable, but 
holistic, complete method of delivery of care. The 
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standard method that we are familiar with is 
intervention. In other words, someone has a 
disease and we try to intervene to make a change 
and, hopefully, cure that individual and allow them 
to live a completely normal life. 

The next step would be prevention. 

In other words, to try to take it a step further, 
and that is to — Prevention is more of the don't, 
to try to help an individual avoid circumstances, 
behaviors, life-style, that will cause a disease, 
and, therefore, by avoiding such does not get the 
disease and, therefore, no need to intervene. 

The final step would be health 
promotion. That is the positive, the dos, to 
establish certain types of practices within one's 
life-style that make it more likely that that 
individual will continue to stay healthy and will 
not need to have preventative or intervention 
necessary in the future. 

Q. But it's certainly not your position 
that intervention is not valid? 

A. Oh, no. 

Q. No? 

A. No, no. But I would think that it 
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makes a lot of logic that, if someone doesn't get 
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sick in the first place, then that is a better 
circumstance. I've always tried to teach my 
medical students — I have a number of laws, and 
one of Fletcher's first laws is, if you don't put 
yourself in harm's way, you probably won't get 
harmed, and that's the whole idea behind 
prevention. 

Q. Okay. Have you ever been — You said 
you've been deposed before. 

A. Yes, ma'am. 

Q. In what circumstances? 

A. I have had patients that have had 
injuries, motor vehicle injuries or things of that 
sort, and their attorneys would want me to make 
some commentary with regard to their injury. A 
similar circumstance, I would say probably, I've 
met before state and national Senate and 
Congressional and I think that that's a deposition 
also, where you make that sort of commentary. 

Q. Oh, so you've been before House 
committees or Congressional Senate committees? 

A. Senate committees, that's correct. 

Q. On what issues? 
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A. I testified before Senator John 
Glenn's committee with regard to a specific act 
which supplied funding from federal level to state 
level. There was a specific about that that 
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restricted it in a certain fashion and handcuffed, 
so to speak, the states. And my testimony was in 
hopes that that restriction would be rescinded so 
that the states would have more flexibility in the 
use of that. 

I testified before Senator Howard 
Metzenbaum, and that had to do with intermediate 
measures with regard to punitives against nursing 
homes or long-term care facilities that did not 
meet standards. 


Q. Did you ever testify before the 
Senate regarding smoking and health issues? 

A. No. 


Q. 

in any other 

A. 


Have you ever been a retained expert 
litigation besides this litigation? 
Yes. 


Q. What — 


A. 

occurring in 

Q. 


There is a similar litigation 
Louisiana. 

So you were retained as an expert by 
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which side, the plaintiff or the defendants in that 
litigation? 


A. The defendants. 

Q. Were you deposed in that litigation? 


A. No. 


Q. Are you currently still working on 
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7 

that 

litigation? 

8 


A. 

Yes . 

9 


Q. 

Do you know the name of the case? 

10 


A. 

I'm afraid I can't really give you 

11 

the 

exact name. It's a similar circumstance that 

12 

looks at the 

aspects of medical monitoring and 

13 

cigarette smokers. 

14 


Q. 

Was it the Scott case; do you know? 

15 


A. 

I believe that name sounds familiar. 

16 


Q. 

How long ago were you retained for 

17 

the 

Scott case, if it was the Scott case? 

18 


A. 

In July. 

19 


Q. 

Of this year? 

20 


A. 

Yes. 

21 


Q. 

Do you know if the plaintiffs in that 

22 

case 

have requested to take your deposition yet? 

23 


A. 

At this point I've heard nothing with 

24 

regard to that. 
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1 Q. Have you submitted an expert report 

2 or an expert disclosure in that case? 

3 A. I have submitted a report, that is 

4 correct. 

5 Q. Did you sign that — Was it a report 

6 that you signed or was it something similar to the 

7 one that we see here today? 

8 A. It is a report that I signed. 

9 Q. Do you maintain a copy of that? 
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A. 

Q. Would I be able to get a copy of that 

report? 

MR. WOODSIDE: Object. It's a 
matter of public record, so I assume that you can 
get a copy of it. 

MS. KLOK: Well, if he's got one in 
his file, but that's fine. 

BY MS. KLOK: 

Q. Dr. Fletcher, were there any 
materials that you reviewed in particular to this 
case when forming your opinions? 

A. I have to smile because, as I said, a 
part of the information comes from decades of 
activities, you know, from textbooks to lectures 
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that I have attended, to conversations and 
scientific meetings and such and numerous articles. 

Q. Do you keep a set of materials that 
are sort of like your handy set that you would 
review regarding these issues? 

A. I do have a volume of information. 
That volume essentially grows every day as more 
information comes out on this and other matters. 

Q. Would I be able to get of copy of 

this? 


MR. WOODSIDE: I think that's the 
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12 material we agreed to earlier in the deposition. 

13 You're talking about the same thing. 

14 Q. I'm just clarifying, great. Did you 

15 select those materials yourself? 

16 A. Yes. 

17 Q. In the set of materials, were there 

18 any studies or articles or any other material that 

19 was sent to you by the attorneys in this case? 

20 A. I'm sure there were some articles, 

21 but the way I like to do it is, I like to pull my 

22 own data. And I actually have a good relationship 

23 with the data collection officer at one of the 

24 smaller hospitals I used to work at, and we have a 
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1 very good relationship, and all I did is just give 

2 her a call and tell her the subject, and she pulls 

3 off that information or I go over to the hospital 

4 and scan the Med Search myself. 

5 Q. Okay. Do you have a — Would you be 

6 able to identify what articles that the attorneys 

7 gave you? 

8 A. It would be very difficult because 

9 I'm sure we parallel track. You know, I've tried 

10 to pull pretty much every article with regard to 

11 this, and so I'm sure there would be duplication 

12 with respect to what I pulled and what they might 

13 think is important. But again, as I said, I have a 

14 tendency to be a bit of a — I won't say an 
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15 elitist, but a bit of a maverick, and I feel what I 

16 pull is more important than what anybody else 

17 pulls. 

18 Q. So would you be able to identify what 

19 they pulled or gave to you or not? 

20 A. I would attempt to, I would attempt 

21 to, but as I said, there would be probably a lot 

22 of, 90, maybe even a hundred percent, duplication 

23 because essentially all of the articles — I would 

24 imagine if someone did a search under a certain 
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1 category, they would pull up the same menu of 

2 articles that I would pull up doing the same 

3 search, you know, on that particular category. 


4 

Q. 

When you provide those materials. 

5 

would you be 

able to indicate which ones that the 

6 

defendants gave to you? 

7 


MR. WOODSIDE: We'll take that into 

8 

consideration 

• 

9 

Q. 

Okay. Dr. Fletcher, do you smoke 

10 

cigarettes? 


11 

A. 

No, ma'am. 

12 

Q. 

Were you ever a cigarette smoker? 

13 

A. 

No, ma'am. 

14 

Q. 

Okay. In your opinion, does 

15 

cigarette smoking cause disease? 

16 

A. 

In my opinion — First of all, cause 
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MR. WOODSIDE: I object to the 


17 is — 

18 

19 broad, overly broad, nature of the question. You 

20 may answer. 

21 A. Okay. Cause is an interesting 

22 concept, and cause is usually a lot more 

23 complicated than to simply say here is a disease or 

24 a number of disease entities, here's one cause. If 
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1 that was the case, we would be able to cure pretty 

2 much everything at this point. Cigarettes 

3 certainly are associated with a high risk or a 

4 higher risk than a nonsmoker in several different 

5 types of diseases. 

6 Q. Do you agree that a person who has a 

7 history of smoking cigarettes has a significantly 

8 increased risk of contracting a serious latent 

9 disease above that of a person who does not have a 

10 history of smoking cigarettes? 

11 MR. WOODSIDE: I object to the form 

12 of the question in that it does not in any form, 

13 shape or manner indicate the extent of smoking and 

14 would include by definition an individual who 

15 smoked one cigarette. So I'll object to the form 

16 of that question. 

17 A. And that essentially is part of the 

18 problem. Cigarette smoking has to do with volume 

19 and periods of time, and even if you look at the 
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studies, those studies essentially look at 
individuals who have smoked so many cigarettes per 
day for so many days for so many years. So again, 
if we're talking about someone — And, you know, I 
know of children that have, you know, essentially 
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gone in the back shed and lit up a cigarette, 
coughed and spit it out and said never again, 
because it's nasty stuff; they would not have any 
particular problem as far as increased disease. 
Someone who would smoke 20 or more cigarettes per 
day for — most of the studies zero in on about 10 
years or more, would have an increased risk of 
certain types of problems. 

Q. What are those certain types of 

problems? 

A. Well, cigarette smoking has been 
associated with various types of malignancies, the 
most common would be lung cancer, but also diseases 
involving the oral pharynx, esophagus is sometimes 
associated with and also with a combination of 
alcohol too. The other nonmalignant diseases would 
include chronic obstructive pulmonary disease and 
in a list, and as I mentioned, that's why it's hard 
to say, you know, absolute cause as opposed to 
scientifically we prefer to say risk. 

If you look at cardiovascular 
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disease, specifically coronary artery disease, the 
four risk factors that are associated with that — 
well, actually more, there's gender and age, which 
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are significant risk factors; there is left 
ventricular hyperextension; there is glucose 
intolerance; there is cholesterol level of over 
240; there is systolic hypertension greater than 
130; and cigarette smoking. Again, that's why I 
say it's hard to use the term "cause," because 
relative values — Obviously, if someone smokes two 
cigarettes a day, weighs 400 pounds, has a 
cholesterol level of 400, is 60 years old and male, 
has a high blood pressure of 190 over 100 and 
essentially is sedentary, the least of that 
individual's problems is cigarette smoking. 

Q. Would it be fair to say that, if a 
person smoked 20 cigarettes a day for 10 years, 
that they would be at increased risk for developing 
lung cancer versus a person who had never smoked 
cigarettes? 

MR. WOODSIDE: Object to the form of 
the question. Go ahead. 

A. I would say that depending on the 
type of lung cancer, because there are a number of 
lung cancers which are independent of cigarette 
smoking, and, again, there are individuals who 
never smoke and develop lung cancer. But with 
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regard to a broad and general statement, 
individuals that would smoke that degree would 
probably have a higher risk of developing lung 
cancer than a nonsmoker. 

Q. Do you believe that all cigarettes 
are unreasonably dangerous? 

MR. WOODSIDE: Object to the form of 

the question. 

A. I believe that cigarette smoking, 
therefore, a by-product of cigarettes, is a public 
health concern, and, therefore, cigarettes would be 
a public health concern. 

Q. So is that a yes? Can you answer 
that in a yes or a no? 

MR. WOODSIDE: Object. I believe he 
answered it, and besides that, it calls for a legal 
conclusion. You may go ahead. 

A. With regard to danger, I guess danger 
is kind of an interesting question to define. But 
as far as risk is concerned, cigarettes and 
cigarette smoking is a risk, yes. 

Q. Dr. Fletcher, do you work at Mercy 
Medical Associates? 

A. That's the group that I work with, 
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1 that is correct. 

2 Q. Is that a private group of 

3 physicians? 

4 A. It is a group that is essentially 

5 contracted by the Mercy Healthcare System. 

6 Q. Okay. Do you — I wanted you to look 

7 at — Let's mark this. 

8 (Fletcher Deposition Exhibit No. 4 was marked for 

9 identification.) 


10 

Q. 

Would you please 

look at this Mercy 

11 

Health Partners, July, August, 

September 2000 

12 

brochure. 



13 

A. 

Um-hmm. 


14 

Q. 

On the page numbered page 10 — 

15 


MR. WOODSIDE: 

Did we give this a 

16 

number? 



17 


THE COURT REPORTER: It's no. 4. 

18 


MR. WOODSIDE: 

Apologize. 

19 


MS. KLOK: That's fine. 

20 

BY MS. KLOK: 



21 

Q. 

It's marked page 

10. It says, "Stop 

22 

Smoking: No 

Ifs Ands or Butts 

II 

23 

A. 

Yes . 


24 

Q. 

Are you aware that Mercy Health 
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1 Partners publishes this brochure? 

2 A. I am aware of that brochure, yes. 

3 Q. Do you agree or disagree with this 

4 position? 

5 A. Oh, I've sent patients to this 

6 particular program. 

7 Q. Okay. So are you an advocate of 

8 stopping smoking? 

9 A. Yes. 

10 Q. Do you agree that cigarette smoking 

11 is an addictive behavior? 

12 MR. WOODSIDE: Object to the form of 

13 the question. You may answer. 

14 A. I think in some people cigarette 

15 smoking can be addictive. In my practice, I notice 

16 that there are individuals who essentially can walk 

17 away from cigarette smoking, no problem. They 

18 obviously are not addicted. Addiction is defined 

19 as a physiologic need for that particular product. 

20 That means with withdrawal, one would have symptoms 

21 of withdrawal, physiologic changes associated with 

22 that. I would say that there are certainly some 

23 people that are addicted to nicotine. 

24 It is to the science now that the 
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1 DSM, that's the Diagnostic and Statistical, Mental, 

2 and I — I don't really know all of them, but 
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3 there's a specific manual that looks at diagnoses 

4 of certain disorders, including addictive, and 

5 there is something called the Fagerstrome test for 

6 nicotine addiction, and I think that it's got seven 

7 points to it, and based on your score, they can 

8 determine whether you're nicotine addicted. 

9 So again, by logic, if there's a test 

10 that shows that, if you have a certain score you 

11 are addicted, that would also — you'd have to also 

12 draw the conclusion that, if you do not have that 

13 score, you are not addicted. 

14 Q. Do you use this Fagerstrome test in 

15 your practice? 

16 A. I use certain aspects of It, but for 

17 the most part, if I feel that someone has an 

18 addictive problem, try to have them see one of the 

19 experts, one of the psychologists or one of the 

20 psychiatrists, so that they can work through any 

21 given addiction, whether it's to drugs or alcohol 

22 or what have you. 


23 

Q. 

Or 

tobacco? 

24 

A. 

Or 

tobacco. 
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Q. Cigarettes. Do you agree that 
cigarette smoking causes 85 to 90 percent of the 
lung cancers that occur in the United States? 

A. I believe cigarette smoking is a risk 
factor, as I already stated. With regard to cause. 


1 

2 

3 

4 

5 
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6 cause is a difficult circumstance. There are 

7 multiple types of cancers. There are multiple 

8 types of lung cancers. Some are associated with 

9 exposures to other phenomenon, such as asbestosis. 

10 Some are associated with radiation, such as radon, 

11 gas exposure. So there are a number of factors, 

12 and it's a bit sophomoric for us to say that 

13 cancer, which represents 300 some different 

14 diseases, can simply be traced to one particular 

15 problem, and, therefore, rid ourselves. 

16 If I said cigarette smoking was the 

17 cause of cancer, let's say — Let's narrow it 

18 down. Let's say cigarette smoking was the cause of 

19 small cell lung cancer, then that would mean 

20 everyone who smokes a cigarette would get cancer 

21 and anyone that did not smoke would not get 

22 cancer. Yet, we've got statistical information 

23 that shows that that's not really the case. So 

24 there are other factors that are involved. 
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1 (Fletcher Deposition Exhibit No. 5 was marked for 

2 identification.) 

3 Q. Dr. Fletcher, are you familiar with 

4 the 1989 Surgeon General's report? 

5 A. Yes. 

6 Q. If you could turn to the first page, 

7 do you agree or disagree with the statement 
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8 that "Smoking is responsibie for an estimated — 

9 MR. WOODSIDE: Time out. Could you 

10 tell me where on this page? 

11 Q. The third line from the 

12 top. "Smoking is responsible for an estimated 30 

13 percent of all smoking deaths, including 87 percent 

14 of lung cancer, the leading cause of smoking 

15 mortality"; do you disagree or agree with that 

16 statement? 

17 A. I would agree with that. 

18 Q. When you evaluate a specific person 

19 that comes into your — would you determine which 

20 risk factors exist in that patient for that 

21 patient? 

22 A. I would try to determine any risk 

23 factor that exists within that patient. 

24 Q. If a risk factor exists, isn't it 
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true that the risk factor needs to be considered in 
the process of reaching a diagnosis or determining 
a treatment, if any is applicable? 

A. Well, first order is — 

MR. WOODSIDE: Excuse me. I object 
to the form of the question. Originally, I 
objected because I want to know if we're talking 
about all risk factors for all diseases or if 
you're limiting it to issues in this litigation? 

Q. Right now I'm just asking a general 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
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MR. WOODSIDE: 


Fair enough. 


11 question. 

12 

13 A. The first circumstance, first level 

14 of function, would be to determine if that risk 

15 factor could be eliminated; therefore, you don't 

16 have any problem after that. If that risk factor 

17 for whatever reason cannot be eliminated, then one 

18 would judge with regard to subsequent visits the 

19 presence of symptoms that might indicate that risk 

20 factor has led to something. 

21 Q. Would you agree that a person who 

22 smokes is at an increased risk for certain 

23 diseases? 

24 A. Yes, depending on how much that 
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1 person smokes, and we qualified that before. 

2 Q. Would it be fair to say, just because 

3 there are multiple risk factors other than smoking, 

4 it doesn't change the fact that smoking is still a 

5 risk factor? 

6 MR. WOODSIDE: Object, unless you're 

7 indicating the condition you're referring to. 

8 A. A risk factor is a risk factor 

9 broadly, but certain risk factors have higher 

10 degrees of concern and higher potentials for 

11 causing problems. I guess a good example, the 

12 cardiologists a long time ago set up this really 
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interesting risk factor assessment. Again, the new 
thing now is because of we're a computerized 
society, to put a number on a risk factor and add 
them up at the bottom and sort of the, you know, 
"Ladies Home Journal" take the quiz and find out 
how well you're doing approach to things, and they 
ascribed certain numbers to risk factors. 

You know, you can actually do a 
methodology and design a patient in which cigarette 
smoking is such a minimal risk factor when you pile 
everything up that they've already reached their 
maximum number that they could get on the test 
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before you even include cigarette smoking. 

Q. Just because there are multiple risk 
factors, it doesn't change the fact that smoking is 
still a risk factor for lung cancer? 

MR. WOODSIDE: Object, same 
question, asked and answered. Go ahead. 

A. Smoking is a risk factor for lung 
cancer, certain types of lung cancer, that is 
correct. 

Q. So it would still be a risk factor 
regardless if there are other multiple risk 
factors? 

A. That is correct. 

Q. Do you have an opinion under what 
circumstances would a person who smokes not be at 
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16 increased risk for smoking-related disease? 


17 A. Well, again, a person that smokes — 

18 I had a lady come in last week, and I asked her how 

19 much she smoked, and she said she goes to bingo 

20 once a week and/or once every two weeks and she may 

21 smoke five puffs of a cigarette when she goes to 

22 bingo. I would say that the risk for that lady to 

23 have any particular difficulty would be low. I 

24 can't say zero because there's really no way to 
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1 estimate that because no one has actually done puff 

2 by puff, you know, over a period of time. 

3 I think there could be a lot of 

4 models in which you could say this individual 

5 "smokes." How that individual manifests that 

6 habit of smoking varies. If you're talking about 

7 an individual that smokes packs and packs and packs 

8 of cigarettes per day, then that individual is 

9 harming themselves. 


10 

Q. 

Is there an 

amount 

of 

cigarettes a 

11 

person could 

smoke per day 

where 

they would 

not be 

12 

at an increased risk? 





13 

A. 

Yes, zero. 





14 

Q. 

Zero. 





15 

A. 

Again, that 

goes back 

to that 

comment 


16 that I made about if you don't put yourself in 

17 harm's way. 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Q. Does a smoker with a five-pack year 
history have an increased risk of contracting lung 
cancer that are associated with smoking? 

MR. WOODSIDE: Object to the form of 
the question. Go ahead. 

A. Depending again on types and other 
factors, it is possible, but most of the studies 
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that I'm familiar with look at groups that have a 
higher smoking amount than five-pack years. 

Q. Could you identify those studies for 

me? 


A. Jeez, I guess the most common one 
that has been batted around is the Claudia 
Henschke's study in which she looked at using her 
CT scan procedure to diagnose lung cancer. Those 
folks were 60 years old and had 10 packs or more 
smoking history. 

Q. So you would use that type of study 
to base your opinion that it would be a ten-pack 
year? 

A. Well — 

MR. WOODSIDE: Object. I'm not sure 
that they gave such an opinion, but go ahead. 

A. These people essentially are trying 
to design a study to try to find out something, and 
so they're looking at what they feel are the groups 
that most likely will have that something that 
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they're trying to find. And so by virtue of that, 

I would say that that's indicative that, if this is 
the region that you want to look because that's 
where it's expected, that would be the particular 
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degree of habit that most scientific studies are 
looking at. 

Q. And that would be a ten-pack year? 

A. Again, there are so many studies, and 
some of them don't really define exactly, but 
ten-pack year or more seems to be the group that 
most people gravitate to when they're doing 
scientific and investigative studies and such. 

Q. Do you agree that, before a medical 
monitoring program can be set up, a person must 
have some exposure to a known risk? 

A. That would make sense, yes, unless, 
of course, you're doing a medical monitoring 
program in which you have a control group that is 
being used as a base that's essentially just to see 
natural history. 

Q. And that base would be a portion of 
the group that would not receive any monitoring? 

I'm just trying to understand what you're saying. 

A. Yeah. If you're trying to say this 
practice causes this disease, then it would be 
interesting to have a group in which this practice 
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did not or they didn't practice that and see if the 
disease showed up and to what degree. 
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Q. Just to have a — 

A. Exactly, control group. 

Q. — control group to compare? 

A. That's correct. 

Q. Have you reviewed any of the medical 
records of any of the class representatives in this 
case, any individuals? 

A. I have seen information with regard 
to that, yes. 

Q. What information have you seen? 

A. For instance, I think I reviewed the 
fact that an individual had a five-pack-year 
smoking history and some other little information 
about their status, their health status. That's 
the major thing that I remember. 

Q. Do you recall that person's name? 

A. Oh, boy, unfortunately, sometimes I 
just kind of look at that and not really look at 
the individual because I'm thinking in terms of a 
more global issue than a specific. 

Q. Did you see actual medical records of 
those people? 

A. No, no, no, and I couldn't because 
medical records are confidential. 
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1 Q. Do you anticipate commenting on an 

2 individual, a class member in this case, about 

3 their individual smoking history or factors? 

4 A. Again, I believe that it's a more 

5 global issue rather than looking at an individual. 

6 Q. Okay. 

7 (Fletcher Deposition Exhibit No. 6 was marked for 

8 identification.) 

9 Q. Dr. Fletcher, are you familiar with 

10 this "Guide to Clinical Preventative Services"? 


11 

A. 

Oh, sure. 



12 

Q. 

Okay. Can you ' 

turn to 

page — 

13 


MR. WOODSIDE: 

Just so 

we're clear. 

14 

could we make 

it clear in the 

record 

that this is a 

15 

portion and not the entire document? 


16 

Q. 

Yes. Just turn 

to page 

XLI, which is 

17 

the last page 

of this portion 

of that 

book, that 

18 

publication. 




19 

A. 

Yes, ma'am. 




20 Q. I'm going to read the middle 

21 paragraph to you and then ask you some questions. 

22 A. Um-hmm. 

23 Q. "The second criterion for selecting 

24 preventative services for review was that the 
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maneuver had to be performed in the clinical 
setting. Only those preventative services that 
would be carried out by clinicians in the context 
of routine healthcare were examined. Findings 
should not be extrapolated to preventative 
interventions performed in other settings. 

Screening tests are evaluated in terms of their 
effectiveness when performed during the clinical 
encounter (i.e., case finding). Screening tests 
performed solely at schools, work sites, health 
fairs and other community locations are generally 
outside the scope of this report. Also, 
preventative interventions implemented outside the 
clinical setting (e.g., health and safety 
legislation, mandatory screening, community health 
promotion) are not specifically evaluated, 
although, clinicians can play an important role in 
promoting such programs and in encouraging the 
participation of their patients. References to 
these types of interventions are made occasionally 
in sections of this book." 

I just want to take this line by 
line. The first line, "The second criterion for 
selecting preventative services for review was that 
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the maneuver had to be performed in the clinical 
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2 setting." Do you agree that this statement means 

3 that the methodology examined was limited to only 

4 those performed in a clinical setting? 

5 MR. WOODSIDE: Just so we're clear, 

6 Counsel, you're talking about the methodology 

7 utilized by those who put together the report? 

8 MS. KLOK: Yes. 

9 MR. WOODSIDE: The problem I have 

10 is, are you asking him to disagree or agree with 

11 what the people said they did? 

12 MS. KLOK: Yes, I am. 

13 MR. WOODSIDE: I don't know how he 

14 would know that. He may, but I think you have to 

15 ask him whether he knows what — 

16 MS. KLOK: Well, I'm asking him now, 

17 asking the question. 

18 MR. WOODSIDE: Go ahead. 

19 BY MS. KLOK: 

20 A. So again, essentially, what they're 

21 saying is that it is their opinion, and what they 

22 did was to perform it within a clinical setting, 

23 and that's what they did; and so, obviously, I 

24 can't disagree with what they did. They've already 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

6 6 

1 done it. 

2 Q. Okay. Do you acknowledge that the 

3 authors limited this report to only those 
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preventative services that would be carried out by 
clinicians in the context of routine healthcare? 

A. Again, that is — That are the 
confines that they wish to operate. 

Q. Do you understand in this case that 
Plaintiffs are asking the court to set up a medical 
monitoring program? 

A. Yes. 

Q. Do you understand that as part of 
this proposed monitoring program that the 
Plaintiffs are asking that certain tests or 
evaluations be performed on all class members who 
meet the criteria, the class definition and who 
fall within the guidelines for receiving such 
testing? 

A. I believe — I'm sorry, could you 
repeat that, please. 

Q. Sure. Do you understand that, as 
part of Plaintiff's proposed medical monitoring 
program, that the Plaintiffs are asking that 
certain tests or evaluations be performed on class 
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members who meet the criteria, the class definition 
and who fall within the guidelines of receiving the 
treatment for testing? 

A. I understand that's what's being 

proposed. 

Q. Do you have any information that 
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leads you to believe that the tests Dr. Burns, the 
expert in the Plaintiffs' case, is recommending 
could only be carried out by clinicians in the 
context of routine healthcare? 

MR. WOODSIDE: I object to that 
question for the following reason. No one knows 
what Dr. Burns is proposing, because on multiple 
occasions in this litigation Dr. Burns has proposed 
different screening or monitoring protocols. So I 
would object to the form of that, unless you — I'm 
not going to instruct him not to answer, but 
request that you limit your question to the 
specific procedures, interventions or diagnostic 
modalities that Dr. Burns proposes. 

Q. If you could answer the question. Dr. 
Fletcher, please do. 

A. If one wishes, if one wishes to 
pursue some form of screening, patient contact, 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


1 which is essentially within the milieu of clinical 

2 setting, I feel is always important. 

3 Q. But my question is: Do you have any 

4 information that leads you to believe that the 

5 tests Dr. Burns is recommending could only be 

6 carried out by clinicians in the context of routine 

7 healthcare? 

8 MR. WOODSIDE: Object. What tests 
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are we referring to? Go ahead, you may answer, if 
you can. 

A. That's what I was about to say, which 

tests? 

Q. Okay. EKG testing? 

MR. WOODSIDE: So we're clear, I 
think Dr. Burns has withdrawn his recommendation 
that we do EKGs. 

Q. Go ahead. 

A. If, if one wishes to pursue some sort 
of screening procedure utilizing EKG, again, I 
think any physician would say that a test in and of 
itself is just a test and at face value doesn't 
mean a whole lot without a patient and interaction 
between patient and physician, and that's clinical 
setting. 
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Q. But is there any information that 
leads you to believe that an EKG could only be 
carried out by clinicians in the context of routine 
healthcare? 

MR. WOODSIDE: Object. Counsel, I 
believe he just answered that question. 

A. I would say that a kid could steal an 
EKG machine and do it on a street corner, you 
know. EKGs can be done anyplace. Now, are they 
doing it properly, because EKG requires someone 
technically skilled to know where to put the leads. 
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how to move the leads, how 

to operate the machine 

13 

and such, and 

so depending 

on the individual giving 

14 

that or doing 

that testing. 

you know, you don't 

15 

know. 



16 

Q. 

Could — 


17 

A. 

Go ahead, I'm 

sorry. 

18 


MR. WOODSIDE 

: If you weren't 

19 

finished, you 

may go ahead. 

If you were finished. 

20 

stop. 



21 

Q. 

Go ahead. 



22 A. I would basically say, you know, you 

23 could walk into any office and someone just 

24 learning how to use an EKG machine could pop a 
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little something on, and next thing you know, 
someone's trying to zap you with a little 
electricity because she did it improperly. 

Q. Are there technicians who could 
perform an EKG test? 

A. Yes. 

Q. With — 

A. With the proper training and the 

proper equipment. 

Q. Are there technicians who could 
perform an EKG test without a medical doctor 
present? 

A. The problem with that sort of testing 


1 
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is, a test is one thing, but a test without 
interpretation is nothing. 

Q. Can you answer yes or no to that 

question? 

MR. WOODSIDE: You can answer 
however you deem appropriate. 

A. That response was no. 

Q. Okay. 

A. Okay. It's kind of like that 
circumstance, if a tree falls in the forest and 
nobody's around to hear it, does it make a sound? 
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Q. I have the same question as it 
relates to an exercise stress test. 

MR. WOODSIDE: Excuse me, I have to 
object to that, because when you say "same 
question" — 

Q. I'm not finished. Thank you. Do you 
have any information that leads you to believe that 
an exercise stress test could only be carried out 
by clinicians in the context of routine healthcare? 

A. I would be very, very concerned with 
a stress test being carried out without a 
physician's presence. A lot of bad things can 
happen. If someone has significant problems, then 
they are forced to do vigorous exercise, they can 
have very negative outcomes. In other words, it 
can precipitate arrhythmias. It can precipitate 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


heart attack. It can precipitate asthmatic or some 
sort of pulmonary complication, and that's 
dangerous stuff. 

I would say that someone that has the 
medical knowledge, i.e., a physician, needs to be 
there to administer that test, not to mention the 
fact that a technician cannot always decide when 
the test should be concluded. An individual — 
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The stress test has various stages. A technician 
who is told take this individual from Stage 0 to 
Stage 5 will do that. If the patient cannot 
tolerate beyond say Stage 2, then they could be 
doing irreparable harm to that individual. 

Q. Do you have any information that 
leads you to believe that a sputum cytology test 
could only be carried out by a clinician in the 
context of routine healthcare? 

A. Sputum cytology test would have to be 
carried out by a physician. That can only be 
interpreted by a pathologist, i.e., a clinician. A 
technician can look at it and prepare and make 
preliminaries, but a physician has to make that 
determination. 

Q. Do you have any information that 
leads you to believe that a chest x-ray could only 
be carried out by clinicians in the context of 
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routine healthcare? 

A. As I said, you do a study, you have a 
study that stands without interpretation and is 
meaningless, and it takes a physician skilled in 
radiology to make a determination. 

Q. Do you have any information that 
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leads you to believe that a CT — a spiral CT scan 
would only be carried out by clinicians in the 
context of routine healthcare? 

A. Again, spiral CT scanning is a new 
methodology. It is a bit more sophisticated 
equipment. A properly trained technician can go 
through the motions of doing a scan, but if it is 
not interpreted, again, the point is moot. 

Q. Do you have any information that 
leads you to believe that a PET scan could only be 
carried out by clinicians in the context of routine 
healthcare? 

A. PET scan is more sophisticated even 
than that. Essentially, a PET scan has several 
different types. You have to produce your 
nucleotide, and that requires a super well-trained 
expert to do. You have to administer that 
nucleotide, and that takes a technician or a 
physician to do so. And again, the final stage 
being, once that test is done, someone has to 
interpret it. 
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Q. Okay. If we could go back to the 
previous exhibit, a "Guide to Clinical Preventative 
Services." 
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A. Yes, ma'am. 

MR. WOODSIDE: Is that 6? 

Q. I don't have it numbered, but okay. 
The author states that "Findings should not be" — 
MR. WOODSIDE: Excuse me, page? 

Q. Oh, the same page, XLI, sorry, last 
page, referring to the paragraph that I read to you 
previously. 

A. Um-hmm. 

Q. The author states that the "Findings 
should not be extrapolated to preventative 
interventions performed in other settings." Do you 
have any basis to disagree with this statement? 

A. Again, I'm still — It's the same 
paragraph, correct? 

Q. Yes, it is. 

A. "Findings should not" — Okay? 

Q. Yes. 

A. "Findings should not be extrapolated 
to preventative interventions performed in other 
settings." Extrapolations can lead you anywhere, 
and so the general concept of extrapolation is very 
vague and difficult. So I would say that any 
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1 excluded or should be looked at with a lot of 

2 perusement, would be appropriate. 

3 Q. So do you agree that the findings 

4 should not be extrapolated from this report? 

5 MR. WOODSIDE: I'm also going to 

6 object unless it's been established that the Doctor 

7 has read and is familiar with the entire report, 

8 because obviously he wouldn't know what the 

9 findings are that they are recommending not be 

10 extrapolated. 

11 A. There are a lot of different aspects 

12 to this particular report, as I recall, a lot of 

13 different disease settings and such. That is a 

14 general statement that I can say I would agree with 

15 from the standpoint that extrapolations, depending 

16 on who does them and how it's done, can be — can 

17 mean anything you want it to mean, as opposed to 

18 looking at the data, having that data evaluated in 

19 a peer-review setting and any extrapolation 

20 subsequent to that also reviewed. 

21 Q. Have you read this entire report? 

22 A. I have, I have read it, yes. 

23 Q. Do you have any basis to disagree 

24 with the authors' statement that "Screening tests 
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1 are evaluated in terms of their effectiveness when 

2 performed during the clinical encounter"? 

3 A. I would disagree with that, because 

4 again, a screening test can be evaluated prior to 

5 it being performed during a clinical encounter, and 

6 I'll give you an example. If I want to do EKGs to 

7 screen for fungal skin disease, it's not going to 

8 work. There is nothing even closely related to 

9 that. So again, I think one has to scrutinize 

10 exactly what particular type of screening, for what 

11 particular problem. 

12 If it's within a realm of probability 

13 or I should say within a realm of clinical 

14 association, then it can be considered. But if it 

15 is far-outreaching that realm, then it's a 

16 ridiculous point, because again, you know from the 

17 start that you're not going to learn anything from 

18 it and it's totally worthless. 

19 Q. Okay. Do you acknowledge that the 

20 authors limit the scope of this report in that they 

21 state "Screening tests performed solely at schools, 

22 work sites, health fairs and other community 

23 locations are generally outside the scope of this 

24 report"? 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


77 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 


A. Yeah, essentially that's what they 
had to do because, again, those settings define 
different types of criterion and permits to get 
into them. 

Q. Do you acknowledge that the authors 
limit the scope of this report in 
that "preventative interventions implemented 
outside the clinical setting (e.g., health and 
safety legislation, mandatory screening, community 
health promotion) are not specifically evaluated, 
although, clinicians can play an important role in 
promoting such programs and encouraging the 
participation of their patients"? 

A. Yeah, essentially, it would appear 
that that statement just basically means that they 
cannot comment on things that they didn't do. 

Q. In your opinion, would a medical 
monitoring program ever be beneficial in any 
circumstance? 

MR. WOODSIDE: Object to the form of 
the question given the generic and overly broad 
scope of the question. You may answer, if you 
can. 

A. Let's take, for example, cigarette 
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smoking, pull something out of the air, and 
programs that are associated with monitoring 
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individuals who are cigarette smokers for various 
diseases or what have you. You have used this 
report. There are sometimes difficulties that can 
occur simply by the nature of cigarette smoking, 
and — It's in this report and I'm not sure what 
page it's on, but this report in this methodology 
section talks about how screening affects 
individuals. 

Now, ultimately, as I mentioned, my 
focus and the focus of pretty much every public 
health entity throughout the world is to keep folks 
out of harm's way. In other words, if cigarette 
smoking causes a problem and people don't smoke, 
problem solved. So the focus is on how can we best 
solve the problem, prevent the problem from 
beginning in the first place and have people not 
smoke. 

There is a codicil within this 
that — again, I don't know the exact page, but I 
remember it quite well because it was interesting. 
It discusses screenings' effect on cigarette smoke 
cessation and it develops this sort of model. It's 
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a double-edged sword. You screen an individual and 
you tell an individual everything is fine. That 
tends to support the fact that I've been smoking, 
they've given me a clean bill of health, i.e., my 
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smoking has done me no problem, what — 
sort of input, what sort of encouragement do I have 
to stop smoking. The test has validated that I'm 
not really hurting myself. So that's one 
scenario. 

Scenario two, an individual is 
screened and they are found to have a probiem. 

Now, that problem may be a specific disease or it 
may be a false positive screening. That individual 
is also discouraged from stop smoking, and again, 
stop smoking is ultimately what we want to do, and 
that is a statement that has been echoed. Any 
organization you can think of will say that. 

Okay. So they've got a positive test, not sure 
what that means, false positive, true positive or 
what have you. 

It is a tendency through the 
individual, and it's also mentioned in this report, 
that those individuals are no longer interested in 
stopping smoking because they basically said, well. 
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smoking can cause this worst thing. Now these 
folks have screened me and they've told me that 
worst thing has already happened, so why the heck 
should I stop smoking. So in other words, 
screening in many instances can be a negative 
reinforcement for our ultimate goal, and that's one 
of the concerns that I have with monitoring 
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programs, especially this particular focus 
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monitoring 

program. 



10 

Q. 

Doctor, 

I understand your 

answer and 

11 

we're going 

to get to 

those issues a bit 

more down 

12 

the road. 




13 

A. 

Okay. 



14 

Q. 

But my 

question really was 

, in your 

15 

opinion, would — And 

it's a yes or no. 

if you can 

16 

answer it with a yes 

or no. 


17 

A. 

Okay. 



18 

Q. 

Would a 

medical monitoring 

program 

19 

ever be beneficial in 

any circumstance? 


20 


MR. WOODSIDE: Object to 

the form of 

21 

the question. Go ahead. 


22 

A. 

That' s 

such a broad, broad 

question. 

23 

the answer 

would have 

to be yes, because 


24 

essentially 

you could 

define any kind of 

monitoring 
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1 program in any way. If that monitoring program has 

2 absolutely no negative effects, that monitoring 

3 program is 100 percent specific and 100 percent 

4 sensitive, if it causes no invasive procedures 

5 towards individuals, if it's readily accessible, if 

6 it does not lead to follow-up testing which can be 

7 costly and add to the effects on the healthcare 

8 system, I mean, there are a lot of, lot of 

9 qualifications with respect to that, if such a 
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monitoring program could meet all of those, then I 
would say yeah. 

Q. Does a medical monitoring program 
exist today that meets all of your criteria? 

A. No. There are some very effective 
medical monitoring programs that exist, but even 
they have their difficulties. 

Q. Have you ever recommended a medical 
monitoring program for any individual? 

A. With regard to diseases, and now 
again, medical monitoring as far as formalities, I 
think that there are a number of task force 
reports, you know, the American Cancer Society, the 
American College of Physicians, Surgeons, all of 
those, you know, simple things like doing or having 
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a PAP smear performed as a screening process, 
mammography as a monitoring process, those have 
been readily accepted by virtually everyone. 
Sometimes there's a little quibble as to how often 
should it be done or things of that sort, but not 
their validity. 

(Off the record.) 


BY MS. KLOK: 


Q. Would the current breast cancer 
screening program meet your criteria for what a 
medical monitoring program should be? 

A. As I said, it is a recommended 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



13 program by a number of organizations. Breast 

14 cancer is a unique opportunity to have a 

15 significant impact because we can cure breast 

16 cancer without a doubt, and the breast is an 

17 external organ, so to speak, and we can actually 

18 examine and find a lot of things just from that 

19 standpoint. And I guess I have some prejudices 

20 because some of the devices that I'm working on 

21 actually make early diagnosis. 

22 Q. But would the current breast exam 

23 program meet the criteria for a medical monitoring 

24 program that you told me about earlier? 
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1 A. It would not, because what I 

2 mentioned to you earlier was essentially the 

3 absolute, you know, perfect monitoring system, and 

4 again, we don't have such a thing. It is — I'd 

5 say PAP screening, PAP test, is probably even 

6 closer than the breast cancer, because a PAP test 

7 is a test in which someone looks under a 

8 microscope, and that's the only way you can 

9 actually make a diagnosis of cancer, under a 

10 microscope, a picture is not. But breast cancer 

11 has proven time and time again its effectiveness 

12 when used properly. 

13 Q. In your expert disclosure, you state 

14 that you may offer opinions concerning Plaintiffs' 
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expert's medical monitoring proposals both from a 
medical and public health standpoint. 

A. Yes, ma'am. 

Q. Are you going to comment on the use 
of the EKG for diagnosis of heart disease? 

A. If that is a question. 

Q. Have you been asked by the attorneys 
in this case that have retained you on behalf of 
the Defendants to comment on the use of EKG for the 
diagnosis of heart disease? 
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A. Again, my impression was that it was 
looking at all of those proposed monitoring aspects 
that are being suggested in this particular aspect, 
and EKG, as I recall, was one of those. 

Q. So you will be commenting on the use 
of EKG for diagnosis of coronary artery disease? 

A. Yes, ma'am. 

Q. Will you also be commenting on — 

MR. WOODSIDE: Just so we're clear. 
Counsel, if that is a proposal at trial. Dr. 
Byrnes' deposition, he withdrew that. So if that 
is the proposal at trial, then the answer is yes, 
but it may or may not be. 

Q. Okay. What about the use of exercise 
stress test for diagnosis of heart disease? 

A. Yes. 

Q. The use of spirometry for diagnosis 
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18 of COPD or COLD? 


19 

A. 

Yes, ma 

' am. 

20 

Q. 

Use the 

sputum cytology for diagnosis 

21 

of lung cancer? 


22 

A. 

Yes, ma 

' am. 

23 

Q. 

Use of 

chest x-ray for diagnosis of 

24 

lung cancer? 
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1 A. Yes, ma'am. 

2 Q. Use of spiral CT scanning for 

3 diagnosis of lung cancer? 

4 A. Yes, ma'am. 

5 Q. Use of PET scanning for diagnosis of 

6 lung cancer? 

7 A. Yes, ma'am. 

8 Q. Is it your opinion that no screening 

9 test has been shown to be beneficial or effective 
10 in the detection and treatment of lung cancer? 


11 

A. 

I 

'm sorry, in 

the detection? 

12 

Q. 

And treatment 

of lung cancer. 

13 

A. 

I 

think there' 

' s some degree of 


14 benefit in the detection and screening — I'm 

15 sorry, in the detection and treatment of lung 

16 cancer. What that degree of benefit is is still, 

17 you know, up for grabs. There is still a debate on 

18 a number of issues. 

19 MR. WOODSIDE: And I want to object 
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20 to the question, even though my objection is late, 

21 for the following reason. By use of the term 

22 "benefit," you are not limiting the application or 

23 the use of any screening program to conditions 

24 specific to tobacco. 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


1 Q. Is it your opinion that no screening 

2 test has been shown to be beneficial or effective 

3 in the detection and treatment of lung cancer 

4 associated with smoking cigarettes? 

5 A. Similar answer to what I previously 

6 mentioned. 

7 Q. And that is that there is some 

8 benefit, but not quantifiable; is that a correct 

9 statement of yours? 

10 A. I would say that there is potential 

11 benefit, but potential does not always translate to 

12 an actual, an actual desired effect. 

13 Q. Is there any realized benefit or 

14 actual benefit, in your words? 

15 A. Depending on the circumstances, it is 

16 possible. 

17 Q. What circumstances would that be? 

18 A. If you screen an individual, you find 

19 a disease and you cure them, that's beneficial 

20 because that's the ultimate goal. 

21 Q. Would that be possible with current 

22 screening techniques? 
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A. 


That's the good question, and I don't 


24 believe that the data is out to define that as yet, 
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1 and as a matter of fact, there's a lot of data 

2 that's making that question even more confusing. 

3 Q. In your expert disclosure, you state 

4 that you are expected to testify regarding 

5 medically and scientifically acceptable criteria 

6 for medical monitoring and screening program tests, 

7 particularly in the area of oncology. 

8 In your opinion, what are the 

9 medically and scientifically acceptable criteria 

10 for that program, for those tests? If you want me 

11 to break it down by each test, I can do that. 

12 A. Why don't we do that and then I can 

13 make comments Individually. 

14 Q. So in your opinion, what are the 

15 medically and scientifically acceptable criteria 

16 for administering a resting EKG in a medical 

17 monitoring program? 

18 A. I'd say the criterion is to try to 

19 identify disease in a setting in which you are 

20 fairly sure that you have a disease and you're not 

21 overlooking something, in other words, the 

22 specificity and sensitivity of the test. I feel 

23 that the test should not cause harm to the 

24 individual. I feel that the test should not 
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interfere or cause potential for any intervention 
that wouid again be more of a preventative or 
health promotion not be effected by that. And I 
would also have to look at the risk factors 
associated with follow-up testing, depending on the 
sensitivity of the initial test given. 

In other words, if Test A can oniy 
tell us that we need to go to Test B, C and D, then 
I have to look at the impact of Test B, C and D on 
the individual, how much of a risk those follow-up 
tests are and how well they will lead to some 
ultimate answer that will have — and I'll use your 
term or I'll add significant benefit to the 
patient's well-being, long-term health, and if 
there is a disease, solution from the standpoint of 
cure. 

Q. In your opinion, could a medical 
monitoring program ever be devised that would 
involve using a resting EKG to diagnose coronary 
heart disease in asymptomatic smokers? 

A. They have looked at — And again, I 
would have to go to literature to give you 
specifics, but a resting EKG is a very unreliable 
test. If something horrendous is going on and you 
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1 see significant electrical changes, you see 

2 electrical changes, and they have to be associated 

3 and verified by other testing and such. It may 

4 indicate something is going on, but it certainly 

5 can miss something that's going on or that's about 

6 to happen. 

7 Q. The studies that you refer to, are 

8 those in the materials that you've agreed to 

9 provide? 

10 A. I'm not sure if they are, but like I 

11 said, looking at EKGs and their lack of 

12 sensitivity, those studies are a dime a dozen, and 

13 if there's not one there, I'm sure I could find it. 

14 Q. In your opinion, what are the 

15 medically and scientifically acceptable criteria 

16 for a medical monitoring program involving an 

17 exercise stress test for the diagnosis of coronary 

18 heart disease? 

19 MR. WOODSIDE: Object to the form of 

20 the question. That assumes there is such a thing, 

21 but go ahead. 

22 A. Again, very similar, but I have more 

23 concerns with respect to the exercise EKG because 

24 that's a potentially more dangerous test in and of 
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itself. I think there has to be assurances that 
individuals who undergo this test will not 
ultimately suffer for taking the test. Obviously, 
do no harm is the first rule. Not to mention the 
fact that I'd have to take a look at, you know, 
what population we're talking about to try to see 
if I could make some assessment as to what the 
impact on that population will be. 

The other concern is that, again, a 
test like that, if it's positive, may not mean 
there's disease there, but may mean the individual 
has to go to a next step, and that next step would 
probably be a cath procedure, which is, you know, a 
lot more dangerous. It's an invasive procedure 
basically. 

Q. In your opinion, what are the 
medically and scientifically acceptable criteria 
for a spirometry test? 

A. Spirometry. 

Q. I'm sorry, I mispronounced that. 

MR. WOODSIDE: Object to the form of 

the question. 

A. Spirometry is not really a good test 
altogether. I mean, when done properly, spirometry 
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can give you information, but spirometry is a test 
that requires effort on an individual, and it 
depends on how much effort he put in. If an 
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individual put in poor effort, then you're going to 
get poor results and it's not going to be 
meaningful to you. 

I've seen spirometries in which a 
marathon runner was shown to have a disease 
probiem, when he had no disease probiem. I have an 
associate that — If you don't know this area, 
Fernald is here with all of its, you know, 
radiation and Department of Energy. Fernald had 
all of this list of tests they just did arbitrarily 
because the Department of Energy — Well, I won't 
go into that, but the Department of Energy wanted 
to find out what would happen if you expose a group 
of folks to radiation. Fernald at one time used 
spirometry, but the results were so murky, they 
kicked it out. It just didn't give them any 
information. It sent them on a lot of wild goose 
chases. 

Again, the good example of, you know, 
let's do a lung work-up on a marathon runner 
because the spirometry says that he can't walk down 
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these two flights of stairs, even though yesterday 
he ran 26.3 miles. 

Q. In your opinion, what are the 
medically and scientifically available criteria for 
a chest x-ray screening program? 
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MR. WOODSIDE: Same objection. 


7 A. I think we all go back to the big 

8 studies that were done, you know, over the past 

9 decades, and again looking at the Sloan Memorial 

10 study, the Johns Hopkins study, look at, you know, 

11 also if you want to look at the Mayo and the Czech 

12 study, and those studies over a period of time have 

13 been scrutinized and rescrutinized by a number of 

14 individuals. Certainly, with regard to peer 

15 review, there has been active discussion, and after 

16 so many years, whenever new technology or whatever, 

17 folks look at that again and there's more active 

18 discussion and such. 

19 However, when you look at the overall 

20 impact, with all of that active debate, the best 

21 someone can say is, yeah, let's debate this some 

22 more, and no one's really come out with any kind of 

23 definitive statement saying, yeah, we all ought to 

24 do it, you know, American Cancer Society, the NIH, 
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1 the whatever organization, you know. World Health 

2 Organization, nobody's really come out and said 

3 that. 

4 With regard to that program, we'd 

5 have to take a look at, number one, what is it 

6 doing. We'd also have to take a look at areas, 

7 because certain areas of this country are going to 

8 mean you're going to have a much higher percentage 
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of false positives, and those false positives are 
regardless going to click some sort of more 
aggressive response or what have you to try to 
further find out, well, you know, what was this 
something that you saw on the x-ray that we now 
have to find out more information about and so 
forth and so on, ultimately, perhaps leading to 
surgical procedures, you know, biopsies, open lung 
biopsies, needle biopsies, bronchoscopies, 
pneumothorax bleeding, and a whole lot of things 
can happen in that next step. 

And that's one of the problems that a 
lot of folks — I don't think folks pursue when 
they're looking at medical monitoring. They 
basically say I know what I'm doing right now, I 
really feel that what I'm doing right now is going 
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to have an impact, but they forget to think in 
terms of what's going to happen the next step and 
tomorrow and tomorrow and the next part. 

Q. So what would be the criteria that 
you would — in your opinion should be used? 

MR. WOODSIDE: I object. That 
assumes that he has a criteria that says they 
should be using medical monitoring plan. He's 
never stated that he has such a criteria that he 
believes could be. 
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11 

A. 


Yeah. 

12 

Q. 


Well, you said here in your report 

13 

that you're 

expected to testify regarding the 

14 

medically and 

scientifically acceptable criteria 

15 

for medical 

monitoring. 

16 

A. 


Right. 

17 

Q. 


My question is, what is that 

18 

medically and 

scientifically acceptable criteria? 

19 



MR. WOODSIDE: He gave those to you 

20 

about an hour 

ago. 

21 

Q. 


I'm asking as it relates to chest 

22 

x-ray. 



23 

A. 


If, if — We have to, number one. 

24 

look at its 

specificity and sensitivity to find out 
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1 exactly what is going to — what potentially can go 

2 wrong or what potentially is present that can be 

3 sort of the red herring or the wild goose chase. 

4 We have to look in terms of what that test is going 

5 to subsequently lead to to try to verify what has 

6 been found, should something be found. 

7 We have to think in terms of, and in 

8 the context of, if nothing is found, what is that 

9 going to do to the individual. We kind of talked a 

10 little about that. And then, ultimately, will this 

11 lead to a significant change, and with regard to 

12 cancer, the most significant change is mortality 

13 statistics, will this lead to significant 
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14 improvement in mortality statistics of cancer or, 

15 you know, whatever disease you're talking about. 

16 Q. Just so we're clear, so that criteria 

17 you listed, would that be the same criteria that 

18 you would use for each one of these tests that 

19 we've been discussing? 

20 A. There are some generalizations to 

21 that, but again, each one of those tests — As I 

22 mentioned, I kind of had very little positive to 

23 say about spirometry because I think its 

24 effectiveness is to a much lesser degree, a very 
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muddy, murky water, so I'd have to look with 
respect to that. The other thing is, with regard 
to chest x-ray, there are already a number of 
studies that have shown that, at least from the 
standpoint that I mentioned with regard to 
mortality statistics, it doesn't help. 

Q. So should we continue to go through 
each one of these tests and you would like to 
specifically respond to each one? 

A. We can do it that way, if you want. 
That's fine, because I don't think there are very 
many more to go, are there? 

Q. Sure. In your opinion, what are the 
medically and scientifically acceptable criteria 
for sputum cytology test in a medical monitoring 
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program? 

ahead. 

A. And again, looking at those studies, 
the Sloan and the Johns Hopkins studies, there's 
already information to suggest that such monitoring 
does not significantly lead to reduction of 
mortality statistics with regard to lung cancer. 

I would say that, again, looking at 
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how I would design a study, should I want to design 
such, I would have to look at specificity and 
sensitivity of the test. I'd have to look at 
again — Well, part of the thing with regard to 
cytology is who is reading the slides, because 
that's extremely important. I'd have to think in 
terms of the population, and I guess I'm trying to 
break it down into individuals, the ability to 
produce an adequate specimen so that one can 
adequately evaluate sputum cytology, and then again 
looking at its overall effect, because sputum 
cytology suggests a desire to identify malignancies 
and, again, with malignancies the ultimate goal is 
to try to improve or eliminate mortality. 

Q. In your opinion, what are the 
medically and scientifically acceptable criteria 
for CT scanning in a medical monitoring program? 

MR. WOODSIDE: Same objection. 
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A. CT scanning is a new topic at this 
point, and again, I think the CT scanning has 
certainly proven that it can find smaller things. 
What that means at this point, simply means it can 
find smaller things. That would be — So I would 
have to, I would have to classify that in a similar 
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fashion as with regard to the chest x-rays, except 
there have not been any big-time, long-term studies 
to show exactly what it means. There have been 
some smaller studies that have looked at its 
efficacy, and again, I would not debate or question 
the fact that, of course, we knew this a long time 
ago, you know, a CT scan will pick up smaller 
things than a regular chest x-ray. I mean, that's 
why a CT scan was designed in the first place. 

How that's going to translate, what 
the degree of sensitivity and specificity for this 
new technology winds up, how it impacts effect, 
because when you find a lesion, again, it's going 
to lead to what's the next step, you know, how do 
we truly identify that lesion. And ultimately, it 
still goes back, if you're worried about cancer, 
there's only one way that you can diagnose cancer 
and that's under a microscope, and an x-ray won't 
do it, no CT scan ever made, no MRI ever made no, 
PET scan ever made will make a diagnosis of 
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cancer. It will suggest that something is there, 
but a specimen of tissue has to be observed under 
microscope to make a diagnosis of cancer, and they 
just don't do that. 
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So they will again lead to more 
aggressive procedures, and depending on the 
population, I guess another methodology is I would 
look at the area in which you would want to 
screen. I would say this is kind of a bad area to 
screen. I mean. New York is a pretty good area to 
screen, but in this area, we've got histoplasmosis, 
and even if you look at some of the data that the 
Mayo Clinic, you know, after more follow-up has 
looked at, almost half of those lesions turned out 
to be histoplasmosis. Now, that's a lot of people 
being put through more aggressive procedures to 
find out that, oh, I have found out that you live 
in the Midwest, and that's basically all you're 
finding. 

Q. Which area were you referring to, I'm 

sorry? 

A. That clinic? That's the Mayo, and 
again, Mayo is Midwest, and you know. Midwest and 
it's probably more so in this area than up in 
Minnesota that you're going to find 
histoplasmosis. Veritably, everyone in this area 
that has lived here, if you do an x-ray procedure. 
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CT scan, you're going to see a very tiny granuloma 
or a tiny something that after investigation for 
the most part will turn out to be granuloma, but 
you're going to be putting a whole lot of folks 
through much more aggressive procedures just to 
say, I bet you live in Ohio. 

Q. Are you — Do you think this area 
would also refer to West Virginia? 

A. Exactly, because essentially all this 
is kind of the Ohio Valley type circumstance, and 
the birds don't recognize the Ohio River as a 
border. 

Q. Okay. In your opinion, what are the 
medically and scientifically acceptable criteria 
for PET scanning in a medical monitoring program? 

MR. WOODSIDE: Same objection. 

A. I don't really see PET scanning in 
any kind of monitoring program for quite sometime. 
The expense of the procedure is vehemently 
prohibitive. Its actual degree of assessment, PET 
scanners are still tools. When we first — We 
actually first got a PET scanner, and I helped them 
with that in Dayton, Ohio, less than ten years ago, 
and Dayton is not a tiny city, and it still only 
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1 has one PET scanner. It requires a lot of 

2 sophistication. It requires a lot of technical 

3 back-up. It requires a lot of operational cost, 

4 and, therefore, the procedure is extremely 

5 expensive. 

6 I don't think anyone has truly 

7 defined its role with respect to diagnosing 

8 cancer. It is proving a role as to defining 

9 already identified cancers and how they respond to 

10 certain therapies, specifically, radiation therapy 

11 and even surgery. You can do an excision and 

12 actually see if there's a layer of cells that might 

13 have been left, but I don't really think anyone has 

14 given any even potential thought of using PET 

15 scanning for monitoring for screening procedures. 

16 Q. Do you know how much a PET scan would 

17 cost in West Virginia? 

18 A. Oh, boy, first of all, I'm not even 

19 sure — I wouldn't be facetious, but PET scanners 

20 are not that common. I don't know how many PET 

21 scanners are in West Virginia, and in fact, I would 

22 probably — At the University Medical School, they 

23 probably have one, but outside of that, I don't 

24 even know why they would need a PET scanner. 
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Q. Do you know if there are any other — 
Do you know how many PET scans are in West 
Virginia? 

A. No. I'm actually trying to get that 
information, though. 

Q. Okay. And do you know how much it 
would cost for a PET scan in West Virginia? 

A. I simply know from having a patient, 
having a couple of patients that I referred for PET 
scanning for specific disease entities, they didn't 
give me the exact amount, but the look on their 
face let me know that it wasn't cheap. 

Q. Okay. Is it true that the American 
Cancer Society and the National Cancer Institute 
recommend that women over 50 get a breast cancer 
screening with a mammography? 

A. Actually, those recommendations have 
changed quite a bit. 

Q. Okay. 

A. At one time, and they keep modifying, 
they're usually saying a screening mammography at 
age 35 and then after age 40, and then a whole lot 
of controversy, every year, every two years, every 
three years, and that's being debated back and 
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forth. I believe most physicians will probably. 
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and most patients have the expectation because of 
previous information, that they should get it 
annually, and it makes sense because peak incidents 
of death due to breast cancer between the age of 35 
and 44. 

Q. So do you know what the current 
criteria is for breast cancer screening? 

A. Essentially, at this point, there has 
to be an accredited machine that is available with 
the appropriate individuals to interpret that 
information and the individual has to meet 
criterion with respect to age and with respect to 
her last mammography. There are other additional 
criterion that physicians use to emphasize the 
necessity for doing a mammography, and that has to 
do with history and other factors that lead to an 
increased risk for breast cancer and those are very 
we11-documented. 

Q. Do women have to be evaluated by 
their physicians before they can receive a 
mammography, breast cancer screening? 

MR. WOODSIDE: Excuse me. I object 
to the form of the question, and the reason I 
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object is because — Let me make a statement. I'm 
coaching a little bit, but here's the problem. 

Some screening processes, they do, and some they 
don't, so I don't know. 
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MS. KLOK: I prefer that you not 
have speaking objections. 

MR. WOODSIDE: No, that I 

understand. 


MS. KLOK: And to not continue with 
the speaking objection. 

MR. WOODSIDE: But the question, I 
think the question is misleading, and that's why I 
object. 

MS. KLOK: Thank you. 

BY MS. KLOK: 


Q. Doctor, would you answer to the best 
of your ability? 

A. Yeah. There are formal structures to 
this and there are informal structures to this. An 
example of an informal, some hospital wants to 
promote itself, it gets a van with a portable 
mammography. It drives to a neighborhood in which 
people don't have access to healthcare and says, 
come one, come all, come on in and have your 
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mammography, and again kind of falls into that 
category and setting that they kind of mention in 
the methodology section which talks about outside, 
you know, health fairs, community promotions and 
things of that sort, so there are a lot of them 
that fall outside. 
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But then there are more formal 
programs, and I know, for instance, that with HMOs, 
unless the patient has been seen by a physician and 
examined by a physician, they usually will not 
approve of a mammography. In other words, a 
patient just can't come in and say, you know, I'm 
40, I'm female, I've got breasts, I want a 
mammography. 

And it's actually to the betterment 
of the patient, because if a patient interacts with 
a physician, not only can he give her information 
about, you know, breast self-examination, things of 
that sort, but the physician can also find out if 
there is some specific area that the mammography 
interpreters need to pay special attention to. 

It's one thing for a woman to get a mammography and 
there's nothing there. It's another thing if he's 
examined it and he sees, you know, peel d'orange or 
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he sees a lumps or feels a lump or a nipple 
discharge or something of that nature. 

Q. So, Doctor, just can you answer yes 
or no to the question of whether or not a woman can 
receive a mammography in a breast cancer screening 
program without being evaluated by their 
physician? 

MR. WOODSIDE: Object to the form of 
the question. To the extent you've already 
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answered it, you may so indicate. 

A. A woman can get a mammography in any 
kind of setting or I should say a woman can get a 
mammography in a nonformal setting, which means she 
can go to a health fair and get a mammography. 

Q. Okay. Are you familiar with the 
recommendations for screening teachers and 
healthcare workers for tuberculosis? 

A. Yes. 

Q. Are you aware that such screening 
takes place in the United States? 

A. Yes. 

Q. Is it your opinion that prior to a 
teacher or healthcare worker being screened for 
tuberculosis, they should have a physician evaluate 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


107 


whether they need it or not? 

A. Again, it is my opinion that with 
regard to looking at disease, a physician's 
participation is always helpful. A test in and of 
itself may mean a whole lot of things. There is a 
phenomenon called anergy, and that's an immunologic 
phenomenon and that basically means folks can be 
injected with the sensitizer of the tubercula and 
not have a response. Now, without a physician, 
what does that mean; well, I didn't have a 
response, so I don't have the disease. 
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But if they have anergy, they could 
have flaming — And as a matter of fact, one of the 
things that causes anergy is real bad tuberculosis, 
so they could have real bad tuberculosis and 
because the test is negative, you know, go on and 
go to school and take care of those daycare kids 
and, gee, I've got this little cough, and next 
thing you know, you've got a whole school of TB 
positive individuals. 

So yes, a physician, I feel, has to 
be part of that circumstance in order to find out 
and screen for variances that may make that 
particular test null and void. 
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Q. Are you familiar with the 
recommendations for vision screening for children? 

A. Oh, yeah, yeah. 

Q. Are you aware that such screening 

takes place in the United States? 

A. Oh, certainly. 

Q. Is it your opinion that prior to a 
child being screened for vision they should have a 
physician evaluate whether they need it or not? 

A. That is such an innocuous test, but 
again, I really think it is necessary. I'll give 
you an example. A child has an allergic 
conjunctivitis, not an infective conjunctivitis 
where you have the big weeping and matting and it's 
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15 bad, but just enough to produce a serious change, 

16 in other words, fluid. Well, that fluid actually 

17 will affect the focal length of light, and so 

18 you're looking through this fluid and your vision 

19 is different. Therefore, an individual who takes 

20 an eye test with this deficit could very well, you 

21 know, instead of 20/20 vision because of this 

22 allergic conjunctival circumstance could have 20/40 

23 vision or what have you, wind up wearing glasses 

24 that they don't need. 
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As I said, I would have to maintain 
the statement that it is preferable for individuals 
to understand that tests in and of themselves are 
just tests. Tests have to be associated — If 
you're talking about a milieu of healthcare, then a 
test is part of, a test is part of a system that 
includes a healthcare provider, patients, the whole 
deal. 

Q. In forming your opinion as reflected 
in your expert disclosure regarding Plaintiffs' 
proposed medical monitoring program, did you 
utilize any sort of decision-making model? 

A. Everyone reads those formal 
decision-making models, but most folks essentially 
glean various aspects of it. So I can't say that I 
have a formal model. I try to use a logical 
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progression circumstance, 
intuitive as well as deductive reasoning with 
respect to how I make decisions, and I also try to 
define the impact and importance with regard to 
emergent, urgent, with regard to immediate or less 
immediate. So those are all of the tree or, you 
know, the bush or however you want to define it 
that goes into decision-making. 
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(Fletcher Deposition Exhibit No. 7 was marked for 
identification.) 

Q. Dr. Fletcher, are you familiar with 
an article by David M. Eddy entitled "Common 
Screening Tests" published by the American College 
of Physicians? 

A. Um-hmm. 

Q. Have you read this article? 

A. Yes. 

Q. Please turn to page 7 of the 

article. 

A. Um-hmm. 

MR. WOODSIDE: For the record, can 
we reflect that this is a 1991 publication. 

Q. Do you agree that the evidence 
directly connecting the application of a screening 
test with the occurrence of health outcomes is 
rare? 

MR. WOODSIDE: Excuse me, where are 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



Q. 


Okay, the second sentence 


2 0 we? 

21 

22 MR. WOODSIDE: Page? 

23 Q. Page 7, second sentence from the 

24 bottom under the paragraph entitled "Direct 
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1 Evidence." 

2 A. Okay. 

3 Q. "Unfortunately, this type of evidence 

4 is rare, usually because huge numbers of people 

5 must be screened to generate a sufficient number of 

6 outcomes for statistical analysis and because many 

7 of the outcomes are chronic and require long 

8 follow-up times." 

9 A. Oh, okay. So we're talking about the 


10 

circumstances that 

starts with the word 


11 

"Unfortunately"? 





12 

Q. 

Yes . 





13 

A. 

Okay 

• 




14 


MR. 

WOODSIDE: 

: I will 

object to the 

15 

question to 

the extent it takes that 

sentence 

out 

16 

of context. 

You may answer. 




17 

Q. 

Sure 

Do you 

disagree 

or agree 

with 

18 

that sentence? 





19 


MR. 

WOODSIDE: 

: If you 

need to 

read 

20 

the entire 

thing. 

go ahead. 




21 

A. 

Yeah 

, I can't 

really say that - 

- It's 
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hard to comment on because, number one, with regard 
to statistical data, I would agree that one needs a 
statistically sufficient number of individuals to 
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provide you a P value that's adequate to define or 
to give you the information that you need. 

Now, when he says, "Unfortunately, 
this type of evidence is rare," I guess it depends 
on what you're looking at. If he's talking about 
absolute numbers, then absolute numbers of what, 
you know. If we're trying to determine the nature 
of a grain of salt, there's absolute numbers that 
are incredible that one can use. If he's talking 
about the number of viruses associated with 
acute — well, I won't put you through that, with 
some rare eye diseases, then it would be very 
difficult to get sufficient numbers. 

But let me also — Right, this 
sentence has essentially two components to it. The 
first component is, unfortunately, this type of 
evidence is rare. The second, he explains the 
rareness, but again within that, it basically 
states that the best types of statistical analysis 
has to be associated with a number of investigated, 
whatever individuals, to be of statistical 
significance based on that entity that you're 
looking at. And that is pretty much the basis of 
statistical surveys. It's a necessity. 
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To say that it is rare, I would have 
to qualify by saying it depends, rarity depends on 
how hard you look. Rarity depends on how hard you 
try to obtain something, and I'll give you an 
example. Okay. It is — Based on his comment, it 
would be very difficult for someone to go to a city 
like Nashville and try to get a significant number 
of people and do an assessment of their attitudes 
on why individuals don't seek Intervention for 
cancer. 

I and another investigator 
interviewed 10 percent of the population of 
Nashville, so everyone said that it couldn't be 
done, but it was just a matter of effort and 
desire. So I would say that this point is very, 
very obscure because rarity is based on how hard 
you find it. 

Q. Is it fair to say that it's rare 
within the published medical journal articles on 
screening? 

MR. WOODSIDE: Object to form. 

A. Well, again, if you look at large 
studies, again, we've got the Johns Hopkins study, 
we've got the Sloan-Kettering study, we've got the 
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Mayo study, we've got the Czechoslovakian study, 
those are pretty big studies, and they're very 
commonly — I shouldn't say, but there are articles 
about those that you can easily find out of medical 
literature. So it can be done and it has been 
done. 

Q. Are you familiar with a subjective or 
mental model known as a clinical judgment or a 
clinical intuition model? 

A. Um-hmm. 

Q. Could you define what a subjective or 
mental model or a clinical judgment model is? 

A. Again, if I'm, if I'm correct in the 
assessment, I think a clinical judgment model is 
just basically one that states you are looking at a 
certain entity and you have defined certain 
characteristics with respect to that entity and you 
feel that your pursuit of this is a worthwhile 
cause. 

Q. Is it fair to say that, is it fair 
that you said earlier you do not use a subjective 
or mental model or formal model but your own type 
of decision-making model? 

A. That's right. I glean bits and 
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1 pieces of a lot of things, you know. It's just 

2 tailored to one's particular style. 


3 

Q. 

Okay. Would you turn to page 15, 

4 please. 



5 

A. 

I'm sorry? 

6 

Q. 

Page 15 of the Eddy article. 

7 

A. 

Yes, ma'am. 

8 

Q. 

Under "Comparing Benefits, Harms, and 


9 Costs," "The Importance of Estimating Outcomes," 

10 the statement says: "Ideally, a decision to 

11 recommend a screening test will be based on an 

12 explicit comparison of the test's benefits, harms, 

13 and costs." Do you agree or disagree with that 

14 statement? 

15 MR. WOODSIDE: Object to the form of 

16 the question in that it's generic. Go ahead, you 

17 may answer. 

18 A. I believe that benefits, harms and 

19 costs, especially in the healthcare climate of 

20 today, are extremely important with respect to any 

21 move or any activity that are pursued. 

22 Q. Okay. Further down on page 15, it 

23 states, "Who should make the comparisons?" The 

24 first sentence, "Comparison of the benefits, harms, 
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1 and costs of" all screening — "of screening should 

2 ideally be done by people who will actually receive 
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the benefits and harms and pay the costs — 
is, the patients themselves." Do you agree or 
disagree with this statement? 

A. I think that's a very cloudy 
statement because individuals make decisions based 
on the information that they are given about a 
particular thing. If an individual is told — 
let's use an example, you can have a chest x-ray 
and it's not going to cause you any harm, you won't 
have to pay for it, and if we find something, it 
may benefit you. Based on that, if I were told, 
you know, hey, it's free, it's not going to hurt 
me, you know, hey. I'll do it. 

Now, if someone presents the 
information to those people and he says the same 
sort of thing, and then he says, however, if we do 
find something, then we're going to have to pursue 
that and that pursuit may mean that you will have a 
more aggressive test, which will cause you harm and 
you may have to pay for it or somebody may have to 
pay for it, then I think the response would be 
specifically different. 
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Q. Further down in that same paragraph, 
Eddy states that, "Rather, policymakers commonly 
use their own personal judgments to weigh the 
benefits and harms of screening," instead of 
patients. Do you agree or disagree with that 
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A. I think that's his own prejudice, and 
I would have to disagree with that. I think that 
policymakers look at a number of issues with regard 
to — I was a policymaker, and so I kind of take 
offense to that statement. I never sat down and 
just said, jeez, I feel bad today, let's say no 
screening because I'm in a bad mood or what have 
you. Or, jeez, last time my wife had a 
mammography, her breast was hurt because they put 
too much pressure on it, so I don't want folks to 
have mammography. No, no. 

I mean, essentially policymakers look 
at information. They look at the overall effect 
and they look at these specific circumstances that 
he talks about, benefits, costs, harms, and things 
of that sort, and they use good judgment. They use 
logic, and they use a scientific acumen, usually 
not just their own, but usually from a number of 
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individuals that are experts within a field that 
are giving them information. 

Q. From a public policy standpoint, do 
you believe that the wrongdoer who caused the harm 
should get to make a decision whether a model 
monitoring program should be implemented? 

MR. WOODSIDE: Object to the form of 
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8 the question. 


9 

A. 

Could 

you 

repeat that? 

10 

Q. 

Sure. 

In 

your opinion, should the 


11 wrongdoer who caused the harm or the risk be able 

12 to — should give an opinion or make the decision 

13 whether or not a medical monitoring program should 

14 be implemented? 

15 MR. WOODSIDE: Same objection. 

16 A. You know, right and wrong essentially 

17 never came up with respect to any of the 

18 decision-making, you know, as health policy was 

19 concerned. You know, again, as far as right and 

20 wrong is concerned, I think we've got a system that 

21 takes care of that, which you and most of the folks 

22 in here essentially strongly support and avow. I 

23 think that right and wrong doesn't really quantify 

24 with respect to scientific judgment and scientific 
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recommendations. Information and accuracy of 
information is more important. I think that in 
many instances someone — if you wanted to find 
someone as right or define someone as wrong, their 
input might be of interest; it may not be. 

But the one great thing about science 
is having too much information is not a bad thing. 
Having too many opinions is not a bad thing. It 
simply adds to our acumen so that we can 
essentially look at these opinions and, you know. 
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again say, okay, we've looked at all the opinions, 
we've looked at all the sides, we've seen 
negatives, we've seen positives, we've seen what 
have you, and in assessing this data, this would 
seem to be the most prudent and the most effective 
method of proceeding. 

Q. In your experience as a public health 
official, do you have an opinion as to whether the 
cigarette companies have been, say, at fault or 
take some responsibility for the smoking epidemic 
in this country? 

MR. WOODSIDE: Object to the form of 

the question. 

A. You know, it's interesting to think 
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in terms of fault, because essentially cigarette 
smoking is a circumstance that has been around 
predating companies, big or small. You know, I 
guess if one could look back far enough, then I 
would say that the first nations. Native Americans, 
might have been the people that were at fault. 

Maybe they had some prophetic view and said, okay, 
you're going to take our land, we'll get you, may 
be a couple decades from now, but we'll get you, 
because that's where cigarette smoking was first 
introduced to Europeans. They saw these 
interesting individuals rolling up this interesting 
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13 plant, lighting it and enjoying it and so they — 

14 or putting it in a pipe or what have you, and they 

15 decided to do the same thing and it has evolved 

16 from that point in time. So again, fault is hard 

17 to say. 

18 I would think that if someone 

19 purposely invented a product or, you know, a weapon 

20 or what have you and basically said, I'm out to 

21 invent this weapon or this something to harm 

22 people, then I'd say there's a fault that's there. 

23 But I have a hard time understanding that concept 

24 with respect to this since the problem existed and 
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predates these individuals, you know, these 
companies, so to speak. 

Q. At Mercy Health Partners — Which is 
my understanding is the facility where you practice 
medicine? 

A. That's correct. 

Q. Is it standard policy not to order 
medical tests if they are not covered by insurance? 

A. Again, the population that I worked 
with, as I mentioned originally, there are a lot of 
indigent individuals, and it is a policy of Mercy, 
it is a policy — And whether it's a policy of 
Mercy or not, it is a policy of mine that, if an 
individual needs a test, we will try to find some 
way of getting that individual that test whether 
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16 they can pay for it or not. And if it's too much 

17 because of elderly individuals, because of, you 

18 know, poverty or what have you, a lot of folks 

19 can't get medicines or testing or what have you, we 

20 find a way. 

21 Q. Okay. Does lack of insurance 

22 constrain ordering of tests? 

23 A. It makes it more difficult, and one 

24 has to be more creative with respect to that. And 
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1 then, obviously, we have to be prudent and cost 

2 effective with respect to ordering tests, and 

3 working within that operation, we're able to get 

4 done what's necessary without causing harm to the 

5 system, the individual or what have you. 

6 Q. Okay. When you see patients, are 

7 they typically symptomatic or asymptomatic of any 


8 

disease? 



9 

A. 

Most — 


10 


MR. WOODSIDE: Object to 

the generic 

11 

nature of the 

question and overly broad. 

Go 

12 

ahead. 



13 

A. 

Most of the time patients. 

especially 

14 

patients in that economic strata, go to 

a doctor 

15 

because there 

' s a problem. 


16 

Q. 

Okay. 


17 

A. 

And so it is more the circumstance 
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that someone has something going on that they need 
evaluated, treated or what have you as opposed to 
someone who just comes in and says. Doc, I think 
it's time for me to have my executive physical or 
what have you. 

Q. Your annual physicals. So you're not 
getting patients — Generally, you're not getting 
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patients to come to you just for their annual 
checkup? 

A. No, no. They have a problem, and 
now, it may be follow-up to a problem, in other 
words, they may not have an acute exacerbation of 
the problem, but there's a problem that exists. 

Q. Okay. Does Mercy Health Partners 
have a standard practice on what tests to order, if 
any, on smokers who are asymptomatic? 

A. There are no policies that I'm aware 
of with respect to testing of asymptomatic 
individuals for anything. 

Q. Have you ever recommended an x-ray 
for an asymptomatic smoker? 

A. No. I could give a setting in which 
someone comes in and their job says they have to 
have a chest x-ray, but that's not my 
recommendation; that's, you know, the job or work 
or what have you. 

Q. Have you ever had an asymptomatic 
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smoker come into your office and request a chest 
x-ray? 

A. Oh, I've had asymptomatic people come 
in and request all sorts of things and you'd be 
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amazed at some things that don't even exist. So 
I'd have to say yes. 

Q. Fair enough. Have you ever treated 
patients who have been diagnosed with lung cancer? 

A. Yes, absolutely. 

Q. Is there a percentage that you can 
quantify of your practice that deals with patients 
that you treat who have been diagnosed with lung 
cancer? 

A. At this point since I'm doing more 
general things, I see less of it. But up until I 
started doing a lot of these other things that we 
mentioned, which was I guess four years ago, cancer 
was pretty much all I — saw. 

Q. Okay. 

A. — including lung cancer, the full 
spectrum of lung cancer. 

Q. For what period of time were the 
majority patients consisting of lung cancer 
patients? 

A. That was a period between when I was 
Health Commissioner and when I started doing 
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23 research and general medicine, so that would have 


24 been between '91 and '95, '96. 
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1 Q. At any time prior to 1991? 

2 A. Oh, sure. Prior to that time, my 

3 principal activities were oncology, during my 

4 fellowship which started in 1977 and on through 

5 when I became Health commissioner in 1986. 

6 (Ms. Frye left the room.) 

7 Q. Have you ever seen a patient with an 

8 x-ray indicating an abnormality where you made a 

9 diagnosis of lung cancer? 

10 A. No, because you don't make diagnoses 

11 from x-ray. 

12 Q. Have you ever seen a patient with a 

13 spiral CT scan that had abnormality or changes 

14 where you made a diagnosis of lung cancer? 

15 A. They don't really do spiral CT scans 

16 at my particular hospital. They still have the 

17 standard CT scanner. So I would have to say, other 

18 than looking at articles and things of that sort 

19 and looking at technology and pictures in books and 

20 things of that sort, I would say no. 

21 Q. Okay. In general, can cure rates for 

22 lung cancer be different for different stages of 

23 diagnosis? 

24 MR. WOODSIDE: Object to the form of 
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the question in view of the fact that, among other 
things, it refers to any type of cancer. 

A. Let's quantify that. There is a 
disease known as small cell lung cancer. It is not 
a rare type. There are four principal types of 
lung cancer, adenocarcinoma, squamous, large cell 
and small cell carcinoma. Small cell represents 
approximately 20 to 25 percent of all lung 
cancers. 

Small cell has two stages, extensive, 
meaning it's confined to one hemithorax and a 
lesion whose extension is encompassable within a 
single radiation port, or extensive which means 
it's more than that. Small cell by definition 
excludes surgical resection. Small cell carcinoma 
is uniformally fatal. It is an incurable disease. 

Q. Can cure rates for lung cancer differ 
depending on the stage at which you — the disease 
is diagnosed for adenocarcinomas? 

A. Adenocarcinoma is one of those 
in-between diseases. It is very difficult because 
there are certain aspects of adenocarcinoma which 
cause it to metastasize at an earlier stage. So 
when you find it, unfortunately, it's usually of a 
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higher stage. It's real unusual to find a Stage 1, 
but I would say that, if you find a small enough 
lesion — and you can almost generalize this with 
cancer, if you find a small enough lesion, there's 
no metastasis, you catch it early and you have the 
proper surgery, you can improve that disease. 
Whether that leads to cure or not depends on what 
type of disease we're talking about. 

When we're talking about lung cancer, 
the absolute cure rates are less than you would 
have with other diseases which have less — other 
organ involvements, colon cancer, for instance. 
Breast cancer, we've been talking about breast 
cancer. Breast cancer is much easier to cure. 

Q. But as to lung cancer adenocarcinoma, 
can cure rates for adenocarcinoma differ depending 
on the stage at which the adenocarcinoma is found? 

A. Survival and mortality, and if you 
want to translate that into cure rates, can and 
will differ depending on staging, yes. 

Q. In your opinion — Well, would you 
please define cure. 

A. Okay. Cure means that essentially 
you have eradicated the disease once and for all; 
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that disease will never affect that individual ever 
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2 again; and it will not cause the early demise of 

3 that individual. 

4 Q. On what do you base your opinion or 

5 defining cure in that manner? 

6 MR. WOODSIDE: Object because I 

7 don't know that that's an opinion. 


8 

0. 

Oh, well, go ahead. 

9 

A. 

That' s — 

10 

0. 

Where do you find — Or, Doctor, are 

11 

there people 

who — in the medical profession who 

12 

would define 

cure in another way? 

13 

A. 

Don't think so. 

14 

0. 

Okay. In general, can cure rates for 

15 

lung cancer 

differ depending upon the stage at 

16 

which a disease is diagnosed for squamous cell 

17 

carcinoma? 


18 

A. 

You can also call it epidermoid. 

19 

whichever is 

easier. 

20 

0. 

I don't think either one is easy. 

21 

A. 

Squamous. 

22 

0. 

Do you want me to repeat the 

23 

question? 


24 

A. 

Please do. 
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1 0. Sure. In general, can cure rates for 

2 lung cancer differ depending on the stage at which 

3 the disease is diagnosed for squamous cell 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 


carcinoma? 

A. Again, survival and mortality 
statistics can be affected by staging and the 
appropriate treatment. Now, again, how that 
effects with cure is more of an indirect. 

Q. Do you believe that surgery, 
chemotherapy, radiation treatment, will result in 
better outcomes for lung cancer patients as opposed 
to doing nothing for those same patients? 

MR. WOODSIDE: Object to the form of 
the question in that it does not refer to the 
patient situation with any degree of specificity, 
including the type, location, stage of the cancer. 
(Ms. Frye returned to the room.) 

MS. KLOK: Counsel, I would prefer 
if you just limit your objections to form and what 
type and not go into speaking objections. 

MR. WOODSIDE: That was limited to 
form. I was telling you what was wrong with the 
question. 

BY MS. KLOK: 
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Q. You can answer. 

A. Again, as I said, there's a spectrum 
of diseases, and we kind of talked about some of 
them. With regard to small cell lung cancer, 
essentially because it is such a rapidly growing, 
such an aggressive disease, one has to treat an 
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7 individual with an equal amount of aggressiveness. 

8 Sometimes that treatment, 

9 chemotherapy, radiation therapy, essentially can 

10 cause the demise of that individual just because of 

11 the rigors of treatment and how it affects bone 

12 marrow, how it affects nutrition, how it affects 

13 the potential that that individual might develop 

14 some life-threatening infection. So there are some 

15 instances in which the treatment may indeed be 

16 worse than the disease, and so we have to be very 

17 select as to what's going on with treatment and 

18 make sure the individual understands certain 

19 things. 

20 With regard to the nonsmall cell lung 

21 cancers, surgery would appear to be the best hope 

22 of any overall improvement. With regard to 

23 radiation therapy, those tumors are notoriously 

24 radiation insensitive. In other words, radiation 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 therapy usually has minimal effect and you usually 

2 have to give big doses, and those big doses cause 

3 significant problems. 

4 The lung has a number of structures 

5 within it that are sensitive to radiation, such as 

6 the heart, the esophagus, those tissues essentially 

7 can be affected within that radiation port and 

8 cause problems which may from the treatment in 
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9 itself cause the individual to die. 

10 There are a number of medicines that 

11 are being used to treat more advanced lung cancer, 

12 and I would say that perhaps one of the most 

13 important medicines is called Cyst Platinum, and I 

14 would phrase it — And you have to wait and 

15 understand what I'm saying. Cyst Platinum is 

16 probably the third best drug that we have for 

17 treating nonsmall lung cancer. The big problem is, 

18 we've not found number one or number two yet. It's 

19 very aggressive. It causes a lot of difficulties, 

20 and, again, in some instances, it causes the 

21 premature death of individuals. 

22 Q. Dr. Fletcher, have you relied on an 

23 article by Dr. Patz entitled "Correlation of Tumor 

24 Size and Survival in Patients with Stage lA 
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1 Nonsmall Cell Lung Cancer"? 

2 A. Again, I've looked at that article, 

3 sure, but I've looked at a whole lot of articles. 

4 Do you recall the year of that? 

5 Q. June 2000. 

6 A. Okay, that's interesting, because 

7 again, it also shows scientific debate. Stage 

8 lA — Staging has to do with the size of the tumor, 

9 noma involvement, metastasis. lA means no nodes, 

10 no metastasis and the lesion is relatively small, 

11 less than 20 millimeters. Stage 1 being greater 
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12 than that. Now, there started to — 

13 Q. I'm sorry, just my question was: 

14 Have you read that article? 

15 A. Oh, I'm sure I have. 

16 Q. Okay. Do you know if that article 

17 was a retrospective or a prospective study? 

18 A. I should imagine it was a 

19 retrospective study. 

20 MR. WOODSIDE: I would object. 

21 Don't speculate. I think she asked you if you 

22 know. 

23 A. I don't know for sure. I'd have to 

24 look at it. 
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1 Q. Do you know if the study addressed 

2 resectability? 

3 A. Again, I'd have to look at the 

4 specific article, because some individuals tend to 

5 write lots of articles and use the same sort of 

6 topic and just twist it a little way to generate 


7 

more articles 

out of the 

same study. 


8 

Q. 

Okay. If 

you look at the population 

9 

of individuals who have 

contracted lung cancer. 

and 

10 

I understand 

that there 

are different types of 

lung 

11 

cancer — 




12 

A. 

Yes, ma'am. 


13 

Q. 

— do you 

agree or disagree that 

80 
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14 percent of lung cancers occur in smokers? 

15 A. I believe that — 

16 MR. WOODSIDE: Excuse me. Question, 

17 are you talking about primary lung cancer, primary? 

18 MS. KLOK: I asked him about lung 

19 cancer and acknowledging the different types of 

20 lung cancer. 

21 MR. WOODSIDE: This is — I'm asking 

22 if you're talking about tumors which originate in 

23 the lung or are you talking about tumors which 

24 metastasize to the lung? 
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MS. KLOK: Originate in the lung. 

BY MS. KLOK: 

Q. And if. Doctor, you can answer, 

please. 

MR. WOODSIDE: Thank you. 

A. I believe those statistics are 
reported by the American Cancer Society and in 
AHCDC. 

Q. So do you agree with those statistics 
or disagree with that? 

A. I agree. 

Q. Do you agree or disagree that the 
incidents of lung cancer begins to climb rapidly at 
age 40 and increases dramatically between 40 and 
80? 

A. Again, rephrase that. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


Q. Sure. Do you agree or disagree that 
the incidents of lung cancer, which begins 
primarily in the lung and the type of lung cancers 
we've discussed today, begins to climb rapidly at 
age 40 and increases dramatically between ages 40 
and 80? 

A. Okay. Rapidly, I would have to — 
Again, I would have to qualify that, but I do agree 
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that at age 40 we start seeing an increase in lung 
cancer. At age 50 we see an even greater increase 
and age 60 greater still. 

Q. Do you know what percentage of the 
diagnosed primary lung cancers as the ones we 
discussed today in the United States last year were 
operable? 

A. I don't have that number committed to 

memory. 

Q. Do you know the percentage of the 
diagnosed squamous cell carcinoma of the lung that 
originated in the lung in the United States last 
year that was operable? 

A. As I said, that particular number I 
don't have committed to memory. 

Q. Would your answer be the same for 
each type of adenocarcinoma and for — 

A. Again, there are statistics and 
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19 scales all over the place, I should say charts all 

20 over the place that have those numbers, but I just 

21 haven't committed them to memory. 

22 Q. Sure. Isn't it true that the only 

23 curative treatment for lung cancer, types we 

24 discussed today, is resection at the early stage of 
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1 the disease? 

2 MR. WOODSIDE: Object to the form of 

3 the question. 

4 A. The only potential for cure of any 

5 cancer is to find it at a point in time in which 

6 you can completely eradicate it. 

7 Q. Okay. In your opinion, can early 

8 detection of lung cancer and intervening with 

9 treatment elongate a patient's life? 

10 MR. WOODSIDE: Object to the form of 

11 the question. 

12 A. That is, as I said, that is a 

13 difficult question because there's no absolute to 

14 that because the characteristics of lung cancer 

15 vary so much. We can diagnose small cell early, 

16 but again, a disease with a doubling time of every 

17 21 days, that individual is going to die in a short 

18 period of time regardless of what we do. 

19 With regard to some of the 

20 slower-growing, if there is such a thing, and 

21 that's of debate, then it is possible that 
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22 intervention at as early a stage as possible, but 

23 there's still questions as to exactly what that 

24 means. It hasn't been defined. Many people try to 
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1 define it as small as possible. As small as 

2 possible doesn't necessarily mean as early as 

3 possible. Those are two different statistics or I 

4 should say two different definitions. 

5 Q. Okay, so perhaps this will help. In 

6 your opinion, can early detection of adenocarcinoma 

7 of the lung and intervening with treatment elongate 

8 a patient's life? 

9 MR. WOODSIDE: Object to the form of 

10 the question. 

11 A. Adenocarcinoma is probably a poor 

12 choice to use in this particular example because 

13 adeno has some unusual characteristics as far as 

14 how it behaves and how it essentially can be very, 

15 very small but already cells have broken off and 

16 gone elsewhere, and so it may appear as though 

17 you've got it covered but later on something else 

18 develops in an area far distant to where it started 

19 off. 

20 Again, if we can operate in a 

21 universe that can define the earliest point of 

22 disease with certainty, then I would say, if we 

23 find it at its earliest point, we can cure it. 
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However, at this point in time, we do not exist 
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within that practical universe. What we can say at 
this time is that we can find lesions when they are 
small, but small does not necessarily translate 
directly to early or what have you. 

Q. Do you believe that surgery, 
chemotherapy, radiation treatment, results in 
better outcomes for lung cancer patients as opposed 
to doing nothing for those same patients? 

MR. WOODSIDE: Object to the form of 

the question. 

A. And the answer is not necessarily. 
There are certain diseases that essentially 
sometimes aggressive treatment might cause more 
problems to the individual than the natural history 
of the disease. And essentially, when we take a 
look at a disease in which you know you're not 
going to cure, you know this individual is going to 
die at a certain period of time, and you might not 
even be able to effect the survival statistics on 
that individual, then sometimes the decision is 
made not to treat the individual. 

Q. On what do you base your opinion? 

A. Well, I think that's just common 
practice in many oncologic settings, and I think 
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1 you could probably go to an oncologic textbook and 

2 it would define that. 

3 Q. Okay. Do you agree that, while prior 

4 to the late 1990s early diagnosis of lung cancer 

5 was not shown to improve long-term survival and, 

6 therefore, major medical groups don't currently 

7 recommend screening for detection of lung cancer? 


8 

A. 

That' s 

probably a true statement 

9 

Q. 

Okay. 

Are you aware that these 


10 recommendations against screening are currently 

11 being reconsidered in light of new advances in 

12 technology? 

13 A. Oh, I'm aware that they have always 

14 been evaluated and discussed and debated and they 

15 probably always will. 

16 (Fletcher Deposition Exhibit No. 8 was marked for 

17 identification.) 

18 Q. Dr. Fletcher, did you attend this 

19 conference, the "International Conference of 

20 Prevention and Early Diagnosis of Lung Cancer" in 

21 1988? 


22 

A. 

No, I 

did 

not. 

23 

Q. 

1998, 

I apologize 

24 

A. 

No, I 

did 

not. 
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Q. 

conference? 

A. I've looked at the report. 

Q. You've looked at the report? 

A. Um-hmm. 

Q. Do you agree that at this meeting 
that they were currently looking at new 
radiological and cytologic and other early 
diagnostic techniques that were being offered? 

A. Yes. 

Q. And that those techniques offered 
great promise? 

MR. WOODSIDE: Object to the form of 

the question. 

A. Again, that was an opinion of certain 
individuals. I'm sure that there were a lot of 
individuals that were there that had opposing 
views, and again, it kind of depends on promise of 
what. 

Q. Okay. Are you familiar with an 
article by Pamela Marcus entitled "Lung Cancer 
Mortality in the Mayo Lung Project: Impact of 
Extended Follow-up" that was published in August of 
2000 in the "Journal of the National Cancer 
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Institute"? 

A. Where was that study done? 
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3 


Q. 


It was 


4 A. I could look at the article and — 

5 MR. WOODSIDE: Mayo Clinic. 

6 A. Thank you. I'm familiar with the 

7 Mayo Clinic lung project and the follow-ups. 

8 Q. Are you familiar with this article? 

9 A. Yes, I think I am. Yes, yes. 

10 (Fletcher Deposition Exhibit No. 9 was marked for 

11 identification.) 

12 Q. This August 2000 article reports on 

13 the continued follow-up of the 1970 to 1983 

14 controlled clinical trial of lung cancer screening 

15 through 1996; is that correct? 

16 MR. WOODSIDE: Time out. You didn't 

17 give me what you gave him. 

18 MS. KLOK: I'm sorry. Wait, we've 

19 got the wrong one. Hold on, sorry. Is that the 

20 same one that he has? 

21 MR. WOODSIDE: Yeah. 

22 BY MS. KLOK: 

23 Q. Okay. Doctor, does this August 2000 

24 article report on the continued follow-up of the 
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1 1970 to 1983 controlled clinical trial lung cancer 

2 screening through 1996? 

3 (Mr. Hamilton left the room.) 

4 A. Yes. 
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Q. 


But unlike the Mayo project reports. 


6 this focuses entirely on mortality outcome for a 

7 group of people all of whom were screened prior to 

8 1983; is that correct? 

9 A. That's what it indicates. 

10 Q. They did this for both a chest x-ray 

11 and sputum cytology; is that correct? 

12 A. Yes. 

13 Q. Is it fair to say that treatments for 

14 lung cancer have improved since 1983? 

15 MR. WOODSIDE: Object to the form of 

16 that question. 

17 Q. You can answer the question. Doctor. 

18 A. It depends on what areas we're 

19 talking about. Generally, I would say yes, but, 

20 unfortunately, with regard to treatment for more 

21 advanced diseases like nonsmall cell lung cancer, 

22 radiation therapy, we have newer toys, but just how 

23 much better they're doing, well, radiation therapy 

24 is probably doing a little bit better than 
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chemotherapy. I'll answer that question by saying 
generally, with qualification, it's better. 

(Mr. Hamilton returned to the room.) 

Q. Okay, thank you. If you turn to page 
1315, the close to last page, second to last page. 
A. Yes, ma'am. 

Q. Okay. Does Dr. Marcus herself 


1 

2 

3 

4 
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8 acknowledge that "Advances in radiographic 

9 equipment and treatment regimes that are available 

10 for lung cancer patients, their advances in 

11 radiographic equipment" — 

12 MR. WOODSIDE: Excuse me, could you 

13 please tell me from where you're reading? 

14 Q. Hold on a second. It's the second — 

15 Third paragraph, "Since the end of the male lung 

16 product, advances have been made" — 

17 MR. WOODSIDE: Thank you. I just 

18 couldn't find it, thank you. 

19 MS. KLOK: Sure. 

20 BY MS. KLOK: 

21 A. Advances have been made in radiologic 

22 equipment, I agree. And in treatment for advanced 

23 lung cancer, we still are far, far behind, but 

24 advances have been made. 
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1 Q. Have they been made with respect to 

2 tumors of small cell histology? 

3 A. That's kind of a frustrating thing 

4 and it's a difficult — And this gentleman has to 

5 be probably a radiation oncologist. What happens 

6 is that with small cell lung cancer, we can 

7 definitely since 1980 improve the number of 

8 complete remissions and limit disease. Now, what 

9 does complete remission mean? Well, it means that 
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by testing available we can find no evidence of 
disease. 

Does that mean the patient has no 
disease? No. It means we can't find it. It means 
we have suppressed it to a point in which it is 
hidden. Does it mean the patient is cured? No. 
Does the disease come back and kill the patient? 

Yes. 

Q. Dr. Fletcher, are you familiar with 
the Claudia Henschke study? I believe you stated 
that you were earlier? 

A. Oh, yeah. 

Q. Okay. 

(Fletcher Deposition Exhibit No. 10 was marked for 
identification.) 
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Q. Are you aware in this study that they 
suggest that the preliminary evaluation of the 
utility of using spiral CT scanning suggests the 
potential to detect as many as 80 percent of lung 
cancers at a stage where they're surgically 
curable? 

A. Did you use the word "potential"? 

Q. Yes. 

A. I'm aware that that is their 


impression. 

Q. Okay. Do you agree or disagree with 
that statement? 
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A. 


As I said, they did a thousand cases 


14 and what they have proved without much doubt is 

15 they can find smaller lesions. Now, again, does 

16 that mean they found lesions because they're 

17 smaller and they're at a point in which surgical 

18 curability is a true and present potential? The 

19 answer is I don't know. I've got some concerns 

20 about this study. I kept trying to see information 

21 about the histologic types because there's some 

22 outlyers that can really screw this up. 

23 First of all, if we are talking about 

24 a significant number of small cell cancers, and 
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again because small cell represents up to 25 
percent, you should find that, by virtue of that 
statistic, 25 percent of these cancers that are 
found should not be resectable. In other words, 
they have no potential for surgical cure. 

It would appear that this is overly 
heavy with respect to nonsmall cell lung cancer, 
which are the ones that, if a cure potential 
exists, especially as I mentioned for the squamous 
cell, then that would be more of a potential. So 
as I said, from my interpretation, the only 
absolute that I can or I would suggest in this is 
that they can find smaller lesions. There's not 
been enough time to make any significant commentary 
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15 on mortality data. 

16 As far as survival data is concerned, 

17 if they have skewed out a significant outlyer, and 

18 I think the term for that is length bias, if 

19 they've skewed out a significant outlyer, then that 

20 could really throw a lot of — could throw a monkey 

21 wrench in the works. 

22 I think what's going to happen is 

23 folks are going to take a look at this and continue 

24 to debate it. They're going to ask for more 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

147 

1 information. They're going to say one study of a 

2 thousand is fine, and they're going to say, you 

3 looked at a population in which, you know, 60 years 

4 old, 10-pack year cigarette history, those are the 

5 folks that, if you're going to find something, 

6 those are probably the ones that are more likely. 

7 And they're going to say, how is that 

8 going to translate to a population that it is not 

9 more likely, if we're talking about, you know, 

10 potential for screening and such, and they're going 

11 to find out, they're going to ask what's the bottom 

12 line, and during that period of time of discussion, 

13 as has already occurred, there are a lot of 

14 individuals that are basically saying just because 

15 it's small doesn't mean it's curable. 

16 Q. In your opinion, what else is needed 

17 to determine whether or not this CT scanning would 
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result in decreased mortality rates? 

19 

A 

In my opinion what is? 

20 

Q 

Yes, what else would be needed 

21 

A 

To show? 

22 

Q 

— to show? 

23 

A 

Oh, information, yeah. 

24 

Q 

What type of information? 
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A. Information with regard to survival, 
mortality, information with regard to a little 
longer term follow-up, information on larger 
population studies that look at wider variety of 
patients, information on the cell types of the 
diseases that are being found and what percentages, 
those would be very interesting things I'd like to 
know more about. 

Q. Are you aware of any such studies 
that are currently being conducted? 

A. There are a number of studies. I 
know the Japanese are doing a lot of things with 
regard to CT scanning and such, and they've already 
published some data. And again, their data, as 
I've already mentioned, with regard to CT scans is 
showing that you can find something smaller, but as 
I said, that's no surprise because we've known for 
quite sometime the CT scan, which is a more 
sophisticated machine, will find something smaller 
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than a regular chest x-ray, but what that means is 
the importance. 

Q. Okay. 

(Fletcher Deposition Exhibit No. 11 was marked for 
identification.) 
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Q. Dr. Fletcher, are you aware that the 
"First International Conference On Screening for 
Lung Cancer" was held in New York in October of 
1999? 

A. Yes. 

Q. Were you invited to this conference? 

A. No, I was not. 

Q. Okay. Are you aware that it included 
a group of international experts on imaging 
molecular diagnostics, pulmonology, oncology, 
epidemiology, clinical trial designs, statistics, 
healthcare policy and patient advocacy, and they 
met to address the issue central to lung cancer 
screening? 

A. Yes. 

Q. Are you aware that this meeting was 
cosponsored by the American Cancer Society, the 
National Cancer Institute, ALCASE, the Weill 
Medical College of Cornell University and other 
such organizations? 

A. Um-hmm. 

Q. Are you aware that the conference 
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reviewed currently available data on lung cancer 
screening and engaged in intensive analysis of the 
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implications with a view to attaining consensus 
with respect to the main issues surrounding early 
detection of lung cancer? 

A. Yes. 

Q. Are you aware that it was agreed at 
this conference that, subsequent to the 
institutional policy statements not recommending 
screening for lung cancer, two important 
developments occurred? 

A. That was one of the statements, yes. 

Q. Are you aware a compelling — at this 
conference it stated that compelling evidence has 
continued to emerge over the past decades that 
resection of early lung cancer has major bearing on 
survival and new techniques now provide for 
distinctly early detection of disease? 

MR. WOODSIDE: Object because of 
compound question. Go ahead. 

A. That was, as I recall or as I note, 
that was one of their commentaries, yes. 

Q. If those conclusions are correct, 
would it follow that modern screening for lung 
cancer would save lives? 

A. You know, again, you base that on 
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1 that one little problem and that's if those 

2 conclusions are correct. 

3 Q. That's my question, if those 

4 conclusions are correct. 

5 MR. WOODSIDE: Object to the form of 

6 the question. 

7 A. Okay. If those conclusions are 

8 correct, then any number of things can be the 

9 benefit of what they've discussed. The problem is, 

10 if doesn't do it. You know, the scientific 

11 principles, the medical principles are not what if 

12 this happens. If that were the case, then we would 

13 still have a lot of anemic folks being bled for 

14 yellow fever and things of that sort. 

15 Q. Doctor, if you could answer my 

16 question. If those conclusions are correct, from 

17 this would it follow that modern screening for lung 

18 cancer would save lives? 

19 A. If those conclusions are correct, it 

20 is possible. 

21 Q. Okay, thank you. In your expert 

22 disclosure, you state that you are expected to 

23 testify that Plaintiffs' experts medical monitoring 

24 program is not medically reasonable. On what do 
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you base that opinion? 

A. Yes. Why it is not medically 
reasonable? 

Q. Yes. 

A. Okay. We've kind of talked about 
some of the things with regard to scanning, with 
regard to spirometry, things of that sort. First 
of all, I've got to get some stability as to what 
the monitoring program is. If I had an A, B and C, 
I could comment on A, B and C. If it's an A, maybe 
A Prime or what have you, then it's a little more 
difficult. So more definitive. 

But again, if we're talking about the 
tests that we have discussed, we can go over each 
one of those, but all in all, I'd say that, number 
one, the population that is being observed is 
probably a population that you're going to find a 
lot of false positives in because their smoking 
history, their age, put them on the cusp of having 
significant risk. 

As I mentioned, even if you look at 
these studies, and a lot of this information is 
based on the Henschke data, the population that she 
looked at wasn't 40; they were 60. The population 
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that she looked at didn't have a five-year smoking 
year history; they had a ten-year or more smoking 
history. So again, we're talking about basing this 
on data and we — You know, again, we're looking at 
this international conference, but their data was 
based on that also. So we're looking at an 
interesting population. 

Number two, again, using that as a 
criterion, we also have to look at the area, and 
I've already talked about the potential for 
positives. Again, the Mayo Clinic study is a good 
example of what happens when you look at a 
population that's going to have some 

natural-occurring phenomena that's going to show up 
and throw one of these tests way, way off. 

In other words, you're going to have 
a lot of false positives. You're going to have a 
lot of individuals that are being sent for 
treatments. I shouldn't say treatments. They're 
going to be sent for diagnostic studies that are 
going to continue to impact on the healthcare 
system because they're going to be tying up a lot 
of individuals to do this, a lot of equipment to do 
this, just to tell them again, hey, you know, you 
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live in an area that's endemic for histoplasmosis. 
All of the subsequent testing has a high degree of 
risk associated with it. 
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So in other words, you're starting 
off with an individual who may not have anything 
and you're pushing him into a circumstance of 
increasing jeopardy just by the basis, if I do Test 
A and I see something wrong on Test A, then I'm 
going to have to do something to follow up and find 
out what's going on, and that costs more money, 
that ties up the system and that puts that patient 
at risk. 

Number two, we're talking about 
essentially a system in which we are focusing in on 
cigarette smoking and disease. If we just take a 
look at COPD, COLD, okay, and we look at the 
spirometry, now, let's just — This is again how I 
figure out things. Okay. Now, I've reviewed what 
you do to treat COPD and I know that pretty much 
most of the things you do, all the fancy 
medications and hailed this and that may make a 
patient feel better, but it doesn't really do 
anything that affects the overall natural history 
of the disease, except for one thing, get the 
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patient to stop smoking. 

Okay, all right. So we have — We 
perform a test, and if that test shows something 
abnormal that is translated to COPD, the best thing 
that we can do is to tell the patient to stop 
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argument because what do we tell a person to do so 
that they don't get COPD, stop smoking. So you've 
got tell someone not to smoke, do a test, tell 
someone not to smoke. 

Seems more practical to me to simply 
go right back to the circle, stop there, and just 
say let's focus on telling folks not to smoke. 
You've already got the treatment. You've already 
got the prevention. You've already done 
everything. So just a little practical aspect of 
that kind doesn't make sense to me. 

Q. In your expert disclosure, you state 
that "Many of the proposed tests are not 
recommended as screening tools by any recognized 
medical groups due in part to the absence of any 
individualized patient assessment component in the 
Plaintiffs' proposed program." 

A. That's correct. 
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Q. On what do you base that opinion? 

A. On the opinions with respect to, if 
you look at recommendations from whatever task 
force you want to look at, if you look at 
recommendations from whatever nationally reputable, 
you know, NIH, ACS, American Heart Association, the 
American College of Physicians, the American 
Academy of Family Practice, I mean, you just name 
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9 it, I mean, who, who has any recommendations of 

10 this sort, and what information is available that 

11 would have them make such a suggestion, and I 

12 submit that there is none. 

13 Q. So it is your opinion — Well, is it 

14 your statement that there's no such recommendation; 

15 therefore, there should not be any medical 

16 monitoring program that does not — 

17 A. Again, that makes it too simplistic. 

18 You know, going back to Eddy, that's not based on 

19 just someone sitting down and saying, jeez, I don't 

20 think folks should have this done because that's my 

21 judgment call, you know, I'm being arbitrary and 

22 capricious about this, that's how I feel. 

23 All of this is based on scientific 

24 evidence and is based on studies, based on the 
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1 tests themselves, based on the nature of the 

2 problem, based on the nature of the beast, so to 

3 speak, and it just shows that it just doesn't 

4 benefit. 

5 Q. Do you have — Are there any 

6 particular studies that you can refer me to that 

7 shows that it doesn't benefit? 

8 A. Again, with respect to, you know, the 

9 first things that come to mind, there are a number 
10 of comments within — Oh, boy. There are a number 
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11 of comments within most of those major reports that 

12 talk about, for instance, spirometry and COPD. 

13 There are a number of commentaries with regard to 

14 the large studies that have looked at cancer, chest 

15 x-ray screening and sputum cytology screening and 

16 lung cancer. 

17 With regard to EKGs, I mean, just the 

18 very nature of that has been defined, and, as I 

19 said, you can look at pretty much any textbook that 

20 looks at EKG and it tells you what its limitations 

21 are. Stress testing is the same thing, tells you 

22 what its limitations are. The information about 

23 EKGs, the information about stress testing, has 

24 been out for decades. We have done literally, you 
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1 know, I mean millions and millions of those. 

2 So wouldn't you think that, if there 

3 was a benefit, that the time interval, the number 

4 that have been done, the follow-up studies that 

5 have been looked at, would prompt someone to make 

6 some commentary of an absolute about the benefits 

7 of that. It makes sense to me, but no one has done 

8 so. But like I said, if there are articles that 

9 are necessary, hey, articles can be found to 

10 support that. Sections within recommendations can 

11 be found to support that. 

12 The best anyone can comment at this 

13 time is — Well, let's take the last paper, you 
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know, the First International talking about all the 
new things. And, hey, I'm up on the new sputum 
cytology test, you know, they're not commercially 
available, but they're interesting. I'm up on the 
CT scans, I mean, it's showing smaller things. But 
the best thing that they can say is, let's talk 
about it and let's get back together again and talk 
about it some more. If all of this information was 
more than an if, if all of this information had 
definite data that these people could hang their 
teeth on, they would have made a recommendation. 
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So, you know, again, I — 

MR. WOODSIDE: We should reflect 
what we're referring to. 

A. I'm sorry, the last exhibit that you 
gave was the First International Conference on 
Screening for Lung Cancer. 

Q. I understand your answer. Dr. 
Fletcher, but that really wasn't my question. 

A. Okay. 

Q. My question was, you state that the 
reason why these proposed tests are not recommended 
for screening tools by any recognized medical group 
is due in part to the absence of any individualized 
patient assessment component in Plaintiffs' 
program, and my question was — 
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A. 

Q. — on what do you base that, where 
can I go to where would anybody say that, that a 
screening program would not be recommended because 
they do not have individualized patient 
assessment? That's my question. 

A. Again, I cannot think of a specific 
source. I can look and try at least attempt to 
find that for you. But again, it also goes back to 
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some of the practicalities that we talked about 
back before. You know, a test in and of itself 
means nothing without a clinician to make some 
sense of that test or to say if that test would be 
recommended. A good example — And I'm trying to 
answer your question. I'm sorry, I get 
long-winded. Hey, I'm a politician. What can I 
say? 

An example, someone is offered the 
opportunity to have a stress EKG test. There's no 
physician counseling prior to that time. That 
individual goes into that stress EKG test. Let's 
assume that that individual has a horrendous 
heart. What's going to happen when they take that 
test? They may die. Now, that's an unacceptable 
outcome for a screening program, in my opinion, and 
will always be, but it's potentially there. And 
why, it's because someone was just offered a test 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



19 and they took advantage of it. They did not 

20 consult anyone to find out if it would be prudent 

21 for them to take that test because there's no 

22 clinical interaction. I assume that that's what 

23 you meant by that. 

24 Q. Dr. Fletcher, I understand your 
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1 answers, and if you could just — maybe we can go a 

2 little faster if you could really focus on my 

3 question and answer to the best of your ability. 

4 If you feel that you need to go on to explain, 

5 certainly, I'm not saying don't do that. I'm 

6 saying do that. 


7 


MR. WOODSIDE: Which is what he 

8 

did. 


9 


(A recess was taken.) 

10 

BY MS. KLOK: 


11 

Q. 

Dr. Fletcher, we just took a break. 

12 

and did you 

discuss any of this deposition or the 

13 

case during 

the break? 

14 

A. 

I always ask am I talking too much. 

15 

but other than that, no. 

16 

Q. 

Okay. 

17 


MR. WOODSIDE: The record should 

18 

reflect that 

I didn't comment. 

19 

Q. 

A wise man. Okay. In your expert 

20 

disclosure. 

you stated that "Many of the proposed 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



21 

22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


tests are not recommended as screening tools by any 
recognized medical groups because the proposed test 
lacks specificity, sensitivity, predictive value 
and will result in false positives, false negatives 
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and associated medical, psychological and social — 

A. Sequelae." 

Q. — sequelae. Thank you. Would you 
please define specificity as used in your expert 
disclosure? 

A. In other words, with regard to a 
test, one wants to have a test which is going to 
diagnose something and essentially only that, very 
specific for that particular disease. 

Q. Would you please define sensitivity 
as used in your expert disclosure. 

A. Sensitivity is a test which 
essentially will diagnose something and not 
overlook what you're looking for. 

Q. Would you please define predictive 
value as used in your expert disclosure. 

A. Predictive value basically means 
that, when you assemble a number of tests, you can 
come out with a certain outcome. 

Q. Okay. Would you please define false 
positives as used in your expert disclosure. 

A. False positive basically means the 
test will say something exists when it does not. 
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negatives as used in your expert disclosure. 

A. That means a test will say nothing 
exists when something is there. 

Q. Okay. Is it your opinion that 
medical monitoring programs may do more harm than 
good because of false positives or false negatives? 

MR. WOODSIDE: I object to the form 
of the question in that it's not limited to medical 
monitoring programs related to this litigation. 

A. There are, there are programs, there 
are types of medical monitoring that do have 
potential of doing more harm than good. 

Q. What are those? 

A. Essentially, if we take a look at — 

I think we've looked at the — I mentioned the 
stress test. The stress test is not a problem 
without its own set of rigors. Individual can have 
negative effect from that particular procedure. 

The other circumstance is that a test 
which has some problems with regard to false 
positive, false negative, will usually mean that 
something else has to be done as follow-up to that 
test. Let's take the example of chest x-ray, CT 
scan. If you find something on that, does it — do 
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you know what the disease is? No. You simply know 
that something is there. So you have to go to the 
next step to try to define what that something is. 

Now, if we look at a number of these 
reports, quite a few of those, and I think if you 
look at the Henschke study, I think out of, what, 
223 that the scan shows something was there, only 
27 actually were what they were looking for. So, 
but those individuals, those 2 — all of those 223 
individuals had to have some test which was 
performed on them, and 90 percent of those 
individuals had tests unnecessarily. They would 
not have had those tests if they had not been in 
the screening program. 

Let's assume one of those tests is, 
say, a lung biopsy, let's say. What happens if 
someone has a lung biopsy? Well, may not be 
anything, but they could have pneumothorax, other 
complications of bleeding and such. In other 
words, bad things can happen for no necessity. 

Like I said, the spirometry test, the 
problem — Well, actually, really not a whole lot 
bad can happen with a spirometry test. It's just 
the impact of someone doing it. But if the 
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spirometry test is abnormal, then we have to do 
other things that potentially could be more 
aggressive to find out what's going on or perhaps 
to use challenges of using various medicines to try 
to find out reversibility. Patients may have bad 
reactions to those. Because of false positive 
subjectivity, individuals are subjected to things 
that they don't need to be subjected to. Some of 
those things can be harmful. 

Q. In this West Virginia case, do you 
know how many numbers potentially may be screened? 

A. I've had a number of numbers thrown 
at me, but the best I can figure, it would be 
somewhere between maybe 200 and 300,000 
individuals. 

Q. What would you expect that the rate 
of the false positives to be in that group? 

A. Well, again — 

MR. WOODSIDE: Object to the form of 
the question. Go ahead. 

A. If we expand, let's say — Let's just 
decide on a test. 

Q. Okay. Why don't we go through each 

test — 
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A. Okay. 
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2 Q. — if you want to do that or do you 

3 want to do that or no? 

4 A. I was just saying, let's use an 

5 example and take a look, and let's go to the CT 

6 scan because we've got some direct numbers to 

7 compare with, okay? 

8 Q. Sure. 

9 A. Let's say that that number is only a 

10 hundred thousand. Well, when we look at the 

11 Henschke study, out of a thousand, she had 223. So 

12 if we do direct numbers, we're going to say, out of 

13 a hundred thousand we'll have, what, 23,000 folks, 

14 22,300 folks. Now, if we also take a look at the 

15 Mayo Clinic and take into consideration the fact 

16 that histoplasmosis is here, that number could be 

17 as high as 50,000. 

18 Now, if we — Now let's narrow that 

19 down to say 22,000, and let's say that 10 percent 

20 or approximately 2,200 individuals actually have 

21 the disease. So we have essentially screened and 

22 done additional studies on 20,000 extra individuals 

23 who didn't need it done. 

24 Q. So are you saying the rate for false 
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1 positives for CT scanning is 10 percent; is that 

2 what you said? 

3 A. According to her information, and 

4 again, that's probably one of the better studies. 
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out of a thousand, 223 had positive findings, but 
90 percent of those were false positives. 

Q. Okay. Would you define sequelae as 
used in your expert disclosure? 

A. Again, a result. 

Q. A result. What are the associated 
medical, psychological and social sequelae that you 
refer to in your report, your expert disclosure? 

A. Again, I think I've already alluded 
to some of the medical problems associated with 
it. With regard to psychological, I talked a 
little about that when we first started with regard 
to how that "Guide to Clinical Preventative 
Services" within its methodology section talks 
about screening and some of the psychological 
impact that it has. 

One of those psychological impacts 
has to do with the basic premises of what public 
health is trying to do, which is get people not to 
smoke. I alluded to the fact that a false negative 
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validates what that individual — or I shouldn't 
say false negative. A negative study validates 
that that individual has been smoking and nothing 
has happened. Now, it's real difficult to try to 
convince someone that it's bad for you when there's 
a test saying nothing has happened, and that kind 
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of defeats the overall purpose to get folks to stop 
smoking. 

Positive, if someone has a positive 
result, then two things happen. Number one, the 
question is why should I stop smoking if I already 
know something has happened from the smoking, and 
since everybody knows that if I'm a smoker and I've 
got something wrong on the x-ray, I've got lung 
cancer, so — Again, it's anecdotal, but I have had 
patients who have been told, you know, at their 
retirement, you know, they decide they'll get a 
chest x-ray. They were told it was positive. You 
never see those folks again because they decide 
it's lung cancer and they go off and they decide 
I'm not going to let it take me slow. I'll take 
myself fast. 

So we can also look at the problem as 
far as stress. What happens when you're a smoker 
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and folks are saying smoking is real bad, it's 
going to cause all these terrible problems, we're 
going to screen you, and so we have screened you 
and, oh, by the way, we have found something. I 
mean, the worst thing that any man or woman can 
hear, is, oh, we found a spot, whether it's in the 
breast or cervix or in that period of time that is 
associated with build-up to when someone find out 
what it is absolutely is one of the most horrendous 
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10 periods of time that anyone can experience. 

11 It's a period of time that enhances 

12 stress, and since from psychologic studies we know 

13 that individuals use cigarette smoking to diminish 

14 their stress, the potential is that individual 

15 might smoke more than stop. So those are just some 

16 of the little things that are associated with the 

17 degree of anxiety. I'm sorry, the degree of 

18 anxiety is especially cumbersome and debilitating. 

19 Q. On what do you base your opinion, any 

20 scientific studies? 

21 A. Most of the opinion is based on what 

22 I've seen, but as I said, there is information 

23 within that Clinical Guide in the methodology 

24 section, and I'd have to look at it to give you the 
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1 exact pages and stuff, but it talks about the 

2 aspect of screening on smoking cessation. There 

3 are a number of articles that have looked at what 

4 happens when an individual is potentially given the 

5 label of having a certain disease, you know, heart 

6 disease, blood pressure, whole lot of things are 

7 coming out on AIDS nowadays and how it affects that 

8 individual short term, long term, how it affects 

9 him socioeconomically, how it affects his attitude 

10 towards other individuals, how it affects his 

11 potential as far as healthcare coverage, and 
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12 insurability is also part of it. 

13 Q. Just in the interest of time, I'm 

14 going to ask you a question to see if you can 

15 answer this or not. 

16 A. I'll try to make the answer short. 

17 Q. Okay. If I asked you would your 

18 opinion change for each one of these tests, iike 

19 for the EKG test, the exercise stress test, the 

20 spirometry, sputum cytology, chest x-ray, CT 

21 scanning and PET scanning with respect to your 

22 statement saying that these tests are not 

23 recommended because of proposed tests lack 

24 specificity, sensitivity, predictive value and 
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1 result in false positives, false negatives, and 

2 associated medical, psychological and social 

3 sequelae, do we need to break each test down or 

4 could you answer that generally with all those 

5 tests? 

6 A. I could try to answer it globally. 

7 Q. Could you try to answer it generally 

8 and go into specifics where you feel that you need 

9 to? 


10 

A. 

Sure. 


11 

Q. 

Do that and I'd also 

like to know on 

12 

what you base 

your opinion. 


13 

A. 

Again, what is the question? 

14 

Q. 

The question is: Is 

it your opinion 
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15 that the proposed tests, which are 


16 

MR. 

WOODSIDE: 

Wait. 


17 

Q. — EKG — 



18 

MR. 

WOODSIDE: 

Can I make a 


19 

suggestion? We'll 

agree what 

the tests are 

because 

20 

you just talked about them, just skip over. 


21 

MS . 

KLOK: I just don't want 

you 

22 

objecting to form. 

We'11 get 

there. 


23 

MR. 

WOODSIDE: 

I understand 

the 

24 

purpose of this question, and 

I am not going to 
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1 object if you leave those things out because I 

2 realize what you're trying to do. 

3 BY MS. KLOK: 

4 Q. Okay. Is it your opinion that these 

5 tests are not recommended as screening tools by any 

6 recognized group because the proposed tests lack 

7 specificity, sensitivity, predictive value and 

8 result in false positives, false negatives, and 

9 associated medical, psychological and social 


10 

sequelae? 



11 

A. Yes. 



12 

Q. On what do you 

base your opinion? 

13 

A. On a 

number of 

— 

14 

MR. 

WOODSIDE: 

I think he just 

15 

answered that. 



16 

MS . 

KLOK: He 

said yes, and then 
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17 

asked 

what do you base — 



18 


MR. WOODSIDE: 

No. 

I think that the 

19 

answer you're going to get is 

the 

one he gave you 

20 

just 

a few minutes ago. 



21 

BY MS 

. KLOK: 



22 


A. With regard to 

the multiple articles 

23 

that 

have appeared with regard to 

— No, well, I 

24 

guess 

more so from exclusion. 

The 

fact of the 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 

173 

1 matter is that, if these tests were relevant and 

2 were without significant concern for the 

3 stipulations that I have written down or are quoted 

4 there, that there would be an outcry for these 

5 tests to be performed by some major organization. 

6 I think there are a number of articles which show 

7 that in some instance with regard to false 

8 positive, false negatives, predictive values, some 

9 or all of those components exist within any of 

10 those tests. 

11 Q. Okay. Well, I guess I'll just need 

12 to ask for the EKG for screening for coronary heart 

13 disease, it's your opinion that they're not 

14 recommended as screening tools by any recognized 

15 medical group because of proposed test lack 

16 specificity, sensitivity, predictive value and 

17 results in false positives, false negatives and 

18 results? 

19 A. Generally speaking, yes. 
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20 


Q. 


And what do you base your opinion as 


21 

to EKG? 





22 


A. 

As I said. 

going 

from personal 

23 

experience to. 

as I said. 

textbook references. 

24 

articles 

with 

respect to 

that, 

I mean, there's 
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1 much data on that. And as I said, I wouid also use 

2 the necessary investigation approach, deductive 

3 reasoning, and say that, if these were of value, 

4 someone would recommend them. 


5 


Q. 

As to exercise stress 

test, on what 

6 

do you base your opinion? 


7 


A. 

Same thing. 


8 


Q. 

As to spirometry test? 


9 



MR. WOODSIDE: You'll 

get it. 

10 


A. 

Has a melody to it. 


11 


Q. 

Okay, let's just agree 

to stop 

12 

correcting me 

It will go faster. 

As to 

13 

spirometry for CORD or COLD? 


14 


A. 

Same thing. 


15 


Q. 

As to sputum cytology? 


16 


A. 

The same, but I would 

also add the 

17 

fact 

that, again, it's difficult to 

define exactly 

18 

what 

is meant 

by sputum cytology, because some of 

19 

the 

comments 

by the gentleman who's 

recommending 

20 

this 

suggests 

some of the screening 

sputum exams 

21 

that 

just aren't available, you can' 

t get them 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



22 done, and that's kind of an impractical 

23 circumstance in and of itself. 

24 Q. Chest x-rays? 
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1 


A. 

The same as with the others. 

2 


Q. 

CT scanning? 

3 


A. 

Same. 

4 


Q. 

PET scanning? 

5 


A. 

Same. 

6 


Q. 

The studies that you refer to on 

7 

which you base your opinion, do any of those 

8 

include 

the 

Mayo Lung Project Study? 

9 


A. 

Yes. 

10 


Q. 

What about the Memorial 

11 

Sloan-Kettering Lung Project? 

12 


A. 

Again, I guess I have to quantify 

13 

that. When 

you're talking about these, which 

14 

specific 

study are we talking about? 

15 


Q. 

We're talking about the study, the 

16 

randomized 

trial studies of the 1970s. 

17 


A. 

Yes. 

18 


Q. 

The Memorial Sloan-Kettering Lung 

19 

Project? 



20 


A. 

Yes . 

21 


Q. 

The Johns Hopkins Lung Project? 

22 


A. 

Yes . 

23 


Q. 

Doctor, if you could look at this 

24 

article. 

are you familiar with a article by Gary 
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1 Strauss entitled "Screening for Lung Cancer"? 

2 A. Yes 

3 (Fletcher Deposition Exhibit No. 12 was marked for 

4 identification.) 


5 

Q. 

Have you read 

this article? 



6 

A. 

Yes. 




7 

Q. 

If you want to 

turn to page 766, 

the 

8 

second-to-last paragraph. 




9 


MR. WOODSIDE: 

Hold on a minute 

• 

10 

A. 

The one that starts "The MLP" 

9 


11 

Q. 

Yes . 




12 

A. 

Uh-huh. 




13 

Q. 

Are you aware 

that the authors note 

14 

that the Mayo 

Lung Project, 

the Memorial 



15 

Sloan-Kettering Lung Project 

and the Johns 

Hopkins 

16 

Lung Project 

support the conclusion that cure 

rates 

17 

in lung cancer would be more 

than double 



18 

population-based periodic chest radiograph 



19 

screening were carried out? 




20 

A. 

Now, as I recall, isn't that 

more of 

21 

a speculative 

commentary? 




22 

Q. 

I was asking you whether you' 

re 

aware 

23 

that the authors noted that 

in this study? 



24 

A. 

I'm aware that 

that is the authors' 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


http://legacy.library.ucsf.edu/tid/ktn05aOO/pdfindustrydocuments.ucsf.edu/docs/fjxdOOO1 



177 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


opinion. 

Q. Do you agree or disagree with this 
conclusion? 

A. I feel that I don't think there's 
enough data to agree with him, and I certainly 
would not disagree because, again, he raises 
another voice to the argument and the evaluation, 
and healthy discussion is always encouraged, but he 
doesn't prove a point. 

Q. Okay. Move down to the next 
paragraph. It states that, "In summary and 
conclusion, the annual chest radiographic screening 
favorably influences stage distribution, 
resectability, survival and fatality in lung 
cancer." Do you agree or disagree with Dr. Straus' 
statement? 

A. I feel that this is his opinion, but 
again, I don't think there's sufficient data and 
there's still ongoing debate with respect to 
whether that is a true statement or not. 

Q. Have you ever conducted a study 
related to the effectiveness of screening for lung 
cancer? 

A. No, I have not. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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1 

2 


Q. Do you agree that 40 percent of lung 
cancers can be detected on x-ray in Stage 1 of the 
disease? 

MR. WOODSIDE: Object to the form of 

the question. 

A. Repeat that question. 

Q. Do you agree or disagree that 40 
percent of the lung cancers can be detected on an 
x-ray in Stage 1 of the disease? 

A. I do not know the specific statistics 
on chest x-ray alone. I believe that that is and 
has been quoted by some individuals; but I think 
what you have to look at, there are going to be a 
number of studies and the statistical information 
is going to change based on whose information 
you're looking at. It's also going to change if 
you're talking about specific disease entities 
within the category of lung cancer. 

Q. Okay. Do you agree or disagree that 
70 to 80 percent of resected Stage 1 lung cancer 
results in long-term survival? 

A. I would — 

MR. WOODSIDE: Object to the form of 

the question. 
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A. I would say that that is a truer 
statement with regard to nonsmall cell lung cancer. 
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3 but considering the fact that 40 to 60 percent of 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 


nonsmall cell lung cancer, which is again one of 
the major lung cancers, those individuals present 
with metastatic disease, and, therefore, are far 
beyond any potential for cure than with regard to 
that population, and I think folks keep excluding 
that and that's one of the problems I have with 
some of these studies. I would say that that with 
regard to that particular disease entity isn't even 
close. 

(Fletcher Deposition Exhibit No. 13 was marked for 
identification.) 

Q. Doctor, are you familiar with an 
article entitled "Screening for Lung Cancer," the 
Mayo Project — "The Mayo Lung Project Revisited"? 

A. Um-hmm. 

Q. Have you read this article? 

A. Yes. 

Q. Turn to page 1579. If you go to the 
last paragraph, it states, "Simulation of a program 
of 35 years (from age 45 to 80) of annual 
radiographic examinations for lung cancer indicates 
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that most a modest decrease in lung cancer 
mortality compared with no screening at all; 
however, we point out that even a 10 percent 
reduction in deaths from lung cancer in the United 
States would save 14,000 lives annually, which is 
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comparable to or greater than the total number of 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 
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deaths from carcinoma of the stomach, ovary or 
bladder or tumors of the central nervous system." 

Is it correct to state that the 
authors are saying at that there's a decrease in 
cancer mortality with screening? 

MR. WOODSIDE: Object to the form of 
the question. Wait, let me tell you why. Are you 
asking if that's what they said or are you asking 
him if he's saying they're right? 

Q. I am asking is that — Are they 

right? 

A. I would have to say that is their 
opinion, but again, they're basing this on a 
simulation, and simulations can — essentially, 
they're fraught with potential for biases and 
such. Simulations even under the best conditions 
cannot take into account all variables. 

I guess the simplest example I could 
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say is, if simulations were true, then I could look 
at Jurassic Park and say I could go take my kids to 
the park and see a live dinosaur. It's a 
simulation. It looks like it should be real, but 
it's not. 

So again, this is their opinion based 
on the way they decided to look at the data. 
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Whether that holds true in the real world as 


9 opposed to in a simulated world, I can't answer 

10 that question. I don't think anyone has answered 

11 that question. 

12 Q. So is it basically your disagreement 

13 with their conclusion is that it's a simulation 

14 versus a real-world study? 

15 A. Oh, absolutely, absolutely, that has 

16 a lot to do with it. 

17 (Fletcher Deposition Exhibit No. 14 was marked for 

18 identification.) 

19 Q. Dr. Fletcher, are you familiar with a 

20 study entitled, "A randomized study of chest x-ray 

21 screening for lung cancer as part of the Prostate, 

22 Lung, Colorectal, and Ovarian (PLCO) Trial"? 


23 

A. 

Right, yes. 

24 

Q. 

Have you read this article? 
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1 A. Yes. 

2 Q. Do you recall what the author said, 

3 what the authors who are the doctors in the 

4 National Cancer Institute in Bethesda, wrote 

5 concerning the Czechoslovakian study regarding that 

6 the interpretation of the study is difficult since 

7 there's no unscreened group and overall mortality 

8 over a fixed period of time? 

9 A. Well, and in effect, you've just 

10 defined one of their criticisms of the study, yes. 
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11 


Q. 


Do you agree or disagree with their 


12 criticism? 

13 A. I agree that that is a valid 

14 criticism. 

15 Q. Do you recall that the authors stated 

16 with respect to the Mayo Lung Project that the 

17 results provide evidence of lead time bias and 

18 overdiagnosis, which can make interpretation of 

19 trials without controls difficult? 

20 A. Again, I believe that's his opinion, 

21 and there are suggestions that that might be the 

22 case, and, essentially, that leaves us with a 

23 point — leaves us at a point of saying, I have 

24 questions about this study and what it ultimately 
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1 tells me. 

2 Q. Do you disagree or agree with that 

3 criticism? 

4 A. It's a reasonable criticism, I would 

5 agree. 

6 Q. If you look to the first paragraph, 

7 it reads, "Early lung cancer screening" — 


A. 

Second 

paragraph? 


Q. 

Sorry, 

second paragraph. 

"Early lung 


10 cancer screening trials in 1950s and 1960s were for 

11 the most part uncontrolled and nonrandomized and 

12 therefore of inadequate design to make a statement 
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Are you aware 


13 of benefit regarding screening. 

14 that they stated this in their article? 


15 

A. 

Um-hmm. 



16 

Q. 

Do you 

agree? 


17 

A. 

That's 

the whole basis 

behind lead 

18 

time bias. 




19 

Q. 

Do you 

agree or disagree with this 

20 

criticism? 




21 

A. 

It's fact, so I'd have 

to agree with 

22 

it. 




23 

Q. 

Okay. 

Is it true that 

the studies 

24 

referred to 

by these 

authors are the 

Philadelphia 
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1 Pulmonary Neoplasm Research Project, the Veterans 

2 Administration Study and the South London Lung 

3 Cancer Study? 

4 A. That's correct. 

5 Q. Did you refer to any of these studies 

6 in forming your opinion? 

7 A. Those are older studies, and there 

8 have been a lot of questions with regard to those 

9 studies long before the newer studies or I should 

10 say the last set of studies, and so because there 

11 was newer data, most individuals focused on that 

12 newer data and I have also. 

13 Q. Okay. What is chronic obstructive 

14 lung disease? 

15 A. Chronic obstructive lung disease 
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16 

includes a 

number of entities. Basically, 

it means 

17 

your airway 

is obstructed in some fashion. 

so you 

18 

can't move 

air properly to perform normal 


19 

respiratory 

function. 


20 

Q. 

Do doctors use spirometry to 

assist 

21 

in their diagnosis of chronic obstructive 

lung 

22 

disease? 



23 

A. 

They may. 


24 

Q. 

Okay. Can chronic obstructive lung 
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1 disease be progressive? 


2 


A. 

Yes, it can. 

3 


Q. 

Do you see patients with chronic 

4 

obstructive 

lung disease? 

5 


A. 

Very often, yes. 

6 


Q. 

Have you ever diagnosed a patient 

7 

with any 

type of chronic obstructive lung disease 

8 


A. 

Yes. 

9 


Q. 

Are there any types of chronic 

10 

obstructive 

lung disease whose progression can be 

11 

altered? 



12 


A. 

Yes. 

13 


Q. 

Which diseases? 

14 


A. 

If you have a patient — Again, the 

15 

majority 

of 

these problems are associated, you 

16 

know, I mean 

, are associated with cigarette 

17 

smoking. 

If 

someone stops smoking, then that 
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3 

4 

5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


disease will not progress. There are many articles 
which have used — which suggest other treatment 
possibilities, but they usually don't affect the 
natural course of the disease. So stop smoking is 
the gold standard for improving the health of those 
individuals. 

Q. Okay. Is it fair to state that the 
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death rates of chronic obstructive lung disease 
increase later in life? 

A. Again — 

MR. WOODSIDE: Object to the form of 

the question. 

A. Based on the type of chronic 
obstructive, because there are simple things like 
chronic bronchitis and things of that sort — I 
mean, there are diseases that you only need a 
history to make a diagnosis and don't really need 
any other findings. But when we're talking about 
the more significant diseases as individuals 
continue to smoke and cause more progression of 
their problems, as they get older, yes, the 
incidence of mortality increases. 

Q. Is it your opinion that no screening 
test has been shown to be beneficial or effective 
in the detection and treatment of chronic 
obstructive pulmonary disease? 

A. No screening — 
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Q. 

A. — test can be beneficial? As I 
mentioned, you know, I'm just one man in a vast 
universe, and so my opinion is fused or formed by 
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the opinion of those institutions and individuals 
that I consider the gold standard, the experts. If 
they say a screening test is valuable, that doesn't 
automatically mean I will accept that. It means 
that will be heavy weight for me to have 
acceptance. If they do not recommend that, that 
will be heavy weight for me not to accept it. 

And as I have mentioned before, no 
major organization that I consider or most folks 
consider significant have made such a 
recommendation. And I believe I also made the 
comment with regard to one of the studies called 
the Fernald study in which they actually dropped 
spirometry because it was so poor an evaluator, so 
poor a screening tool, I should say. 

Q. That study you just mentioned, will 
that be in your materials? 

A. It wasn't, but I certainly can get 
that information. 

Q. I would appreciate it, thank you. 

MR. WOODSIDE: We'll take your 
request under consideration. 
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Are you relying on that study as part 


23 Q. 

24 of your opinion that spirometry does not aid in — 
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1 

is not beneficial 

or effective in the 

detection 

2 

chronic obstructive disease? 


3 

A. 

It' s 

not the total basis 

of my 

4 

conclusion. 

but it 

is part of a number 

of facts 

5 

that lead to 

that, 

yes, ma'am. 


6 

Q. 

Okay 

Do you have a problem 

7 

providing me 

with 

that study? 


8 

A. 

I think that that's — 


9 

Q. 

I'm 

just asking him. 


10 


MR. 

WOODSIDE: Time out 

If he 


11 already has one and it's in the materials, I would 

12 agree we're going to get it for you. If he doesn't 

13 have a copy, then I don't think he's obligated to 

14 go out and go get a copy and get it for you, but 

15 the issue may or may not be moot depending upon 

16 what he's got. 

17 MS. KLOK: Sure. 

18 BY MS. KLOK: 

19 Q. Well, in the event that you do not 

20 have it in your materials, where may I find that 

21 study? 

22 A. The Fernald information probably 

23 should be public record, but I would say the 

24 Department of Energy. 
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Q. And how do you spell Fernald? 

A. FERNAULD. 

Q. And is it called the Fernald — 

MR. WOODSIDE: There's no U. 

Q. Is it called the Fernald study? 

A. It would be the Fernald Project, I 
should imagine. 

Q. When was that published? 

MR. WOODSIDE: Can I help you? 
Fernald is a nuclear facility that's in this 
Cincinnati area, and it's known as Fernald, and I 
don't think you would have any difficulty finding 
it just using Fernald. 

Q. Well, where in this area could I find 
a copy of that study? 

A. You could probably punch it up on the 
Web, and I would look — I'd probably key in 
Department of Energy and Fernald or vice versa 
Fernald, Department of Energy, and they should give 
you a number that you could call and get 
information regarding that. 

Q. So the full text of the study would 
be available to the public? 

A. I don't really think that the study 
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has concluded at this point. I think that they 
would be able to give you information to this 
point, but it's an ongoing circumstance. 

Q. Do you have access to the full study? 

A. As I said, I don't think the full 
study has been — I'm not quite sure what is 
available based on where they are in releasing the 
information. It's what information they have 
available is accessible. 

Q. Do you have any information about the 
Fernald study that's not available to the general 
public? 

A. Conversations with individuals that 
have participated as physicians overseeing the 
Fernald study, so personal conversations would be 
something that would not be accessible, obviously. 

Q. Is there anything written about the 
Fernald study that you would have that the general 
public would not have access to? 

A. No. 

MR. WOODSIDE: It's also been the 
substance or the subject of substantial litigation, 
so there's a wealth of material. 

Q. No, I'm just asking the Doctor, Dr. 
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Fletcher. 
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2 


MR. WOODSIDE: 


I'm being helpful. 


3 A. Anything that I would have anybody 

4 else could obtain, except, as I said, that 

5 conversation. 

6 Q. That information that you told me 

7 today about dropping spirometry from their program, 

8 is that involved in that written report or is that 

9 from a conversation? 

10 A. I got the information from a 

11 conversation, but that should be part of the 

12 information that they have because they continue to 

13 list and define what they're doing for these 

14 individuals. 

15 Q. Is there any — Would the reasons for 

16 them dropping spirometry be included in the written 

17 report? 

18 A. I would think so because they would 

19 have to have some justification as to why they do 

20 or why they don't do. 

21 Q. Is there anything else you've told me 

22 here today about the Fernald study that would not 

23 be included in the written material to the public? 

24 A. Everything should be public record. 
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1 (Fletcher Deposition Exhibit No. 15 was marked for 

2 identification.) 

3 Q. Dr. Fletcher, are you familiar with 
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4 the study entitled, "Is Screening for Chronic 


5 

Obstructive 

Pulmonary 

Disease Justified, " by 

6 

Badgett? 



7 

A. 

Um-hmm. 


8 

Q. 

Have you 

read this article? 

9 

A. 

Yes, I have. 

10 

Q. 

In your 

opinion, what was the 


11 significance of this study? 

12 A. Well, essentially, if you look at the 

13 conclusion, there's no evidence that spirometry has 

14 an isolated intervention as a smoking cessation. 

15 You know, he's one of the folks that has kind of 

16 looked at some of those aspects of it. 

17 Q. Is it one of Badgett's primary 

18 conclusions that the lack of reimbursement for 

19 funding for smoking cessation produces positive 

20 results by — 

21 A. The lack of? 

22 Q. Of reimbursement for funding for 

23 smoking cessation? 

24 A. That may be his opinion, but again, 
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1 as someone who is overseeing a department that 

2 spent significant amounts of money to fund that in 

3 the State of Ohio, as someone who's worked with the 

4 American Cancer Society which has spent significant 

5 amounts of money to set up stop-smoking programs 

6 and advertise those, one great example being the 
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Great American Smoke Out which everybody hears 
about and everybody knows about, as someone who's 
participated with hospitals, and with churches, 
with schools that have set up stop-smoking 
programs, I would say that the big problem is that 
there are lots of programs, there's just not a lot 
of people attending those programs. 

Q. So do you disagree with his — 

A. I disagree. 

Q. Okay. If you could turn to page 469, 
in the summary, it begins there, but turn to the 
next page, 470. It starts: "Patients who are 
abnormal on screening and seek medical care may be 
more likely to receive smoking cessation 
counseling. However, the lack of reimbursement 
rate may reduce more intensive and effective 
interventions." What do you interpret this to 
mean? 
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MR. WOODSIDE: Object, speculative. 

A. He draws his own conclusions, but as 
I mentioned before, it's a circular argument. If 
preventing COPD is stop smoking, if treating COPD 
is stop smoking, then the focus should be on stop 
smoking as opposed to a test that is fraught with 
errors. 

And spirometry, as I mentioned, is 
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9 not a passive test. It's not like an EKG where you 

10 put on leads and despite the desires or the efforts 

11 of an Individual, you're going to get certain 

12 data. Someone has to blow In a tube. How 

13 effectively, how vigorously, they blow in a tube 

14 affects the study considerably. If they don't feel 

15 like doing it, if it's — you know, if something is 

16 distracting them, if — you know, any number of 

17 things can affect their active participation at an 

18 optimal level. And so it's a shaky test to begin 

19 with. 

20 Q. What is myocardial infarction? 

21 A. Basically, a heart attack, means the 

22 heart muscle is — a part of a heart muscle has 

23 died or about to die. 

24 Q. Do you agree or disagree that 
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1 identifying and diagnosing cardiovascular disease 

2 early and Intervening can elongate a patient's 

3 life? 

4 A. I would say two things. I'd say it's 

5 possible, but I've read some articles, and there's 

6 an article by Fisher and Welsh, "JAMA," 1999, and 

7 they look at this cardiovascular outcome study that 

8 was done In New York and Texas. And essentially, 

9 those Individuals, those groups, decided that they 

10 would be very aggressive with respect to diagnosis 

11 and treatment, in other words, they did a lot more 
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12 than normal. Their final result was kind of, you 


13 know, bland, but when you looked at the data, you 

14 found out actually that there was a higher 

15 incidence of death due to cardiovascular disease 

16 and there was a higher incidence of anginose, which 

17 is the pain associated with ischemic heart 

18 disease. 

19 So their conclusion was that 

20 sometimes when you do more with regard to 

21 cardiovascular intervention, you may cause more 

22 problems. Now, again, that's just their opinion 

23 and that's just one study, but I thought that that 

24 was significant that they would make that 
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A. An uncomplicated MI, the individual 
usually has a survival static consistent with 
individuals in his age group that have not had a 
previous MI. In a complicated MI, in other words, 
due to arrythmia, congestive heart failure, 
otherwise, then those individuals have significant 
reduction or I should say risk of reduction for 
debilitation, morbidity or death; and so, 
therefore, some form of intervention is usually 
suggested. 
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Q. Do doctors use electrocardiograms to 
assist in their diagnosis of myocardial infarction? 

A. To assist in their diagnosis, yes, 

ma'am. 

(Fletcher Deposition Exhibit No. 16 was marked for 
identification.) 

Q. Dr. Fletcher, this is another section 
of the same "Guide to Preventive Services" report 
of the "US Preventive Services Task Force" that we 
discussed earlier that you said you read. Is it 
correct to say that you've read this in its 
entirety? 

A. Um-hmm. 

Q. Isn't it true that this guide reports 
a recommendation for screening by radiocardiography 
of at-risk populations? 
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A. But I think — 

MR. WOODSIDE: Object to the form of 

the question. 

A. Isn't — I think that there was 
something about that — As I recall, the only 
recommendation was for a specific group. Could you 
refer to where that is? 

Q. Just a second. If we can or you can 
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go to page 8. Isn't it true that, "The American 
College of Sports Medicine" — It's the second 
sentence, is where I'm starting. 

A. Wait a second. Sentence of which? 

Q. Of the last paragraph on page 8. 

A. Okay. "The American College of 
Sports Medicine." 

Q. " — recommends exercise, ECG testing 
for men over age 40, women over age 50, and other 
asymptomatic persons with multiple cardiac risk 
factors prior to beginning a vigorous exercise 
program." 

A. Yeah, that's a qualification. I 
mean, this is a specific group. They're talking 
about doing this test prior to beginning a rigorous 
exercise program, and that has a lot of 
implications in and of itself. We're talking about 
a group of individuals making an active effort to 
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So they're not saying 


19 change their life-style. 

20 they recommend that every man and woman over the 

21 age of, you know, 40/50, should have that study. 

22 They're saying people who are going to make a 

23 life-style change and change their exercise level 

24 to a potential that might be harmful for them 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


199 

should have a screening test to see if that change 
is prudent. 

Q. Doctor, I was simply asking you 
whether or not the report states that, "The 
American College of Sports medicine recommends 
exercise, ECG testing for men over age 40, and 
women over age 50, and other asymptomatic persons 
with multiple cardiac risk factors prior to 
beginning a rigorous exercise program"? 

A. They do recommend that in those 
special circumstances, yes. 

Q. Do you agree or disagree with the 
limited recommendation? 

A. For all it's worth, I would say that 
I would not disagree. I would say that there are 
some individuals in that age group that wouldn't 
require a test because they shouldn't begin a 
vigorous exercise program, period. I would also 
mention that I'm not aware of any study that shows 
the specific outcome of that test on mortality or 
morbidity. 
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22 


Q. 


Does the Blankenship case involve a 


23 group of — does it involve a population of high 

24 risk? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

200 

1 MR. WOODSIDE: I'm going to object 

2 to that question for the following legal reason. 

3 There's no class that's been certified and no one 

4 knows who's going to be involved in that. So if 

5 you want to give him some indication of what you're 

6 thinking about. 

7 Q. The proposed class in Blankenship, 

8 does that involve a group, a population, at high 

9 risk? 

10 MR. WOODSIDE: Object. 


11 


A. 

Now again, the way I understand it is 

12 

that we' 

re talking about individuals who have — or 

13 

who are 

over 

a certain age, and I just gleaned this 

14 

from the 

monitoring suggestion, that are over age 

15 

40 and are 5- 

pack smokers. 

16 


Q. 

Five-pack year. 

17 


A. 

Is that the correct group that we're 

18 

talking 

about? 

19 


Q. 

Yes. 

20 


A. 

And your question is: Does this 

21 

group have an 

increased risk? 

22 


Q. 

Is this group a high-risk group in 


23 your opinion? 
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MR. WOODSIDE: Object to the form of 
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the question. 

A. With respect to CORD, I would say it 
is a risk group but not a high risk group. With 
respect to lung cancer, I would say it's a risk 
group, but not a high risk group. With respect to 
cardiovascular disease, again, I'd say the males 
would be of a higher risk group than the females 
simply because of gender and the overall risk of 
being that age. With regard to — I'm trying to 
think what other things we talked about. Lung 
cancer, CORD, cardiovascular disease, principally 
are the things we've been talking about. 

Q. Okay. Is it your opinion that no 
screening test has been shown to be beneficial or 
effective in the detection and treatment of 
cardiovascular disease? 

A. No screening test has been? 

Q. Shown to be beneficial or effective 
in the detection and treatment of cardiovascular 
disease? 

MR. WOODSIDE: Object. 

A. I would have to answer that by saying 
I am not aware of any suggestion based on 
information to do screening for that particular 
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1 purpose, and, therefore, I would have to say that 

2 no significant information is available to suggest 

3 that is the case. 

4 Q. Dr. Fletcher, have you ever practiced 

5 medicine in West Virginia? 

6 A. No. 

7 Q. Have you ever consulted with West 

8 Virginia hospitals regarding healthcare In West 

9 Virginia? 

10 A. West Virginia, being a contiguous 

11 state, when I was Health Commissioner, I'm sure 

12 there were mutual concerns with regard to the 

13 healthcare system, and so back then, I'm sure we 

14 had discussions with regard to that. 

15 Q. Do you recall which hospitals? 

16 A. It would not have been with regard to 

17 a specific hospital, unless it was a difficulty 

18 between — especially In the Wheeling/Parkersburg 

19 area where we've got, you know, a river that 

20 essentially separates two hospitals, and they have 

21 joint populations, and there may be some concern 

22 with respect to the utilization or the 

23 implementation of certain types of medical 

24 procedures that would Impact on the utilization of 
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1 one side versus the other. That sort of 

2 conversation would be held on a level with the 

3 Director of Health for West Virginia or the 

4 Director of Health and Human Services. 

5 Q. Have you discussed the smoking and 

6 health issue with anyone with West Virginia 

7 hospitals during your tenure at the Department of 

8 Health? 

9 A. Not with West Virginia hospitals, no. 

10 Q. Okay. Have you ever published a 

11 study regarding the healthcare delivery system in 

12 West Virginia? 

13 A. No. 

14 Q. In your expert disclosure, you state 

15 that you address the impracticality of the 

16 Plaintiffs' proposal from a public health policy 

17 standpoint, including the capacity of the health 

18 delivery system of West Virginia and neighboring 

19 states. 

20 A. Yes. 

21 Q. In your opinion, what are those 

22 impracticalities? 

23 A. Again, we're talking about doing a 

24 number of studies on a very large population. 
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1 Again, I don't know the exacts with regard to West 

2 Virginia, but I know that 300,000, 200,000, spiral 
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CT scans, that essentially depend upon the State of 
Ohio would be tough and the resources in Ohio 
because of the numerous metropolitan areas that we 
have and because of the concentration — population 
concentrations, it would be tough to do in Ohio, so 
I know it would be tough to do in West Virginia. 

Again, I also see that there is a 
significant problem with regard to that phenomenon 
that I mentioned, you know, this is just the 
beginning of the avalanche. It's just a few drops 
of snow. Because once you have, you know, those 
hundred thousand people, maybe as many as half of 
them are going to have some positive finding, those 
50,000 people are going to have to have other 
studies which are going to need follow-up and more 
aggressive treatment that's going to tie up more 
resources within the healthcare system. 

I have talked to radiologists with 
respect to how long it would take to do a CT scan 
of that sort. First of all, if you have a spiral 
CT scan, you could do it faster. If you've got a 
regular CT scan, that takes time. That's part of 
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the technology difference between the two 
procedures. With that you're going to have to hire 
a whole lot of other folks just to handle folks in 
and out of the situation. Go ahead, I'm sorry. 
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5 


Q. 


Do you have any data that is specific 


6 to West Virginia? 

7 A. I am actually trying to obtain that 

8 from Health and Human Services in the AHA. 

9 Q. So your opinions today are based on 

10 your data from Ohio but extrapolating it to what 

11 you believe would occur in West Virginia? 

12 A. That's correct, that's correct. And 

13 then again, I just have to raise another point. 

14 West Virginia is a very rural state. We're talking 

15 about taking large populations of folks and moving 

16 them to some location. 

17 Q. Do you know — In your opinion, what 

18 is the capacity of the healthcare delivery system 

19 of West Virginia? 

20 A. I would say it's less than Ohio, but 

21 that's all I can say. 

22 Q. Okay. Do you have any specific 

23 data — 

24 A. My data — 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

206 

1 Q. — with respect to West Virginia? 

2 A. My data would be based on — The 

3 healthcare system is based for the most part out of 

4 hospitals. There are significantly fewer 

5 hospitals, significantly fewer hospital beds in 

6 West Virginia than in Ohio, and significantly fewer 

7 support staff based on that information. 
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Q. 


So your opinion is based on what you 


9 think is capable in Ohio and comparing it to what 

10 you think may be capable — West Virginia may be 

11 capable of? 

12 A. I'm using a step of logic. I'm 

13 saying, if someone that weighs 300 pounds and can't 

14 pick up the table, someone that weighs 30 pounds 

15 probably can't either. 

16 Q. Okay. Do you anticipate getting any 

17 West Virginia-specific data in the near future? 

18 A. Yes, yes. I'm in the process of 

19 getting that. 

20 Q. Will you be revising your opinion 

21 with respect to that case once you receive that 

22 data? 

23 A. If the information tells me that I'm 

24 completely wrong, then I will admit that. The 
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1 information — And the information will be 

2 available to show that. 

3 Q. What type of information are you 

4 requesting? 

5 A. Essentially, I have talked to the 

6 director — the Assistant Director of Health and 

7 Human Services here and am getting the information 

8 from Health and Human Resources, which is the 

9 equivalent branch in West Virginia, with regard to 
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10 number of procedures of X, Y and Z that are done 

11 within the state. And then we can look at those 

12 procedures and find out how those procedures would 

13 be impacted with this influx of people that would 

14 fall into this class. 

15 I'm trying to get information from 

16 the West Virginia arm of the American Hospital 

17 Association to find out the exact number capacity 

18 of hospitals and what they have that can fall into 

19 the tests that are required, in other words, how 

20 many spirometries around that can be done, how many 

21 stress EKGs, how many spiral CTs, how many of all 

22 of the things, chest x-rays and what have you and 

23 how — And from that information, I can go to 

24 hospitals and I can ask Hospital A how many can you 
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1 do at this time. 

2 Q. Will your analysis include what types 

3 of tests that can be performed in a physician's 

4 office and availability of those tests within that 

5 setting? 

6 A. I won't be able to get that data, but 

7 I can get information with regard to concentrations 

8 of physicians, and, you know, we'd have to make a 

9 guess on that. But with regard to say, CT scanning 

10 and stress testing, generally — Well, first of 

11 all, CT scan, usually they are not done — I'm not 

12 aware of at least in this area of spiral CT scans 
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13 being in anybody's office. They're usually 

14 hospital based, so that would be a pretty accurate 

15 assessment. 

16 Other things, as far as spirometry, 

17 spirometry could be performed in an office, an EKG 

18 can be performed in an office. But we would still 

19 look at the data with regard to the hospitals and 

20 find out how many they're doing, and we could still 

21 look at the numbers to find out how it would impact 

22 the hospitals. 

23 Okay, so it may not impact the 

24 private physician. If you effectively slow down, 
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1 if you effectively tie up, a hospital because 

2 you're looking at this class as opposed to looking 

3 at individuals that have active symptomatic 

4 problems that need to be followed up, then that's a 

5 problem, and that's one thing that can be 

6 investigated. 

7 Q. Just for the record. Plaintiffs 

8 reserve the right to take Dr. Fletcher's deposition 

9 should he decide to have opinions about West 

10 Virginia-specific data, underlying data. 

11 A. Okay. But I would mention that the 

12 information that I would have and present would be 

13 information generated by the State of West 

14 Virginia. 
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Q. 

A. And I will also try to make sure that 
that information generation reflects what they 
think they can handle as opposed to my opinion. 

I'll get their opinion. 

Q. Well, we still will need to depose 
you again. 

A. Okay. 

Q. In your expert disclosure, you state 
that Plaintiffs' proposed medical monitoring 
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program is impractical because of the inability of 
the system to accommodate Plaintiffs' proposal. I 
believe, is it fair — 

A. That's what we've just discussed. 

Q. That's what we've just discussed? 

A. Yes, ma'am. 

Q. And you're referring to the West 
Virginia health delivery system? 

A. Yes, ma'am. 

Q. Okay. In your expert disclosure, you 
state that Plaintiffs' proposed medical monitoring 
program is impractical because of the negative 
effects of these proposals on third-party payers, 
healthcare providers, individual patients and state 
and local governments; is that correct? 

A. Yes, ma'am, yes. 

Q. In your opinion, what are the 
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18 negative effects these proposals will have on 

19 third-party payers? 

20 A. Okay. The proposal, as I understand 

21 it, states that Party A will pay for screening 

22 tests, correct, and those screening tests are as 

23 we've been discussing, spirometry, stress EKG, ECG 

24 and what have you. I'm not aware of anything with 
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1 respect to other than that. Okay. Now, again, if 

2 every positive test generates other tests, who's 

3 going to pay for those other tests? 

4 Q. So that's what you're saying, who 

5 would be the third-party payers? 

6 A. It's got to be somebody. Yes, ma'am. 

7 Q. Okay. In your opinion, what are the 

8 negative effects of these proposals on the 


9 

healthcare 

providers? 


10 

A. 

On the healthcare 

providers? 

11 

Q. 

That's what you stated. 

12 

A. 

Essentially, they 

would be 


13 overwhelmed with a number of circumstances in which 

14 individuals — I would say the first exam would be 

15 individuals who are given false positive results. 

16 Now, again, we've talked about these studies in the 

17 arena in which somebody walks in and says, hi, I'm 

18 Party A, I'm part of this, do my chest x-ray. 

19 Okay. When that individual has a result that is 
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positive, he's not going to talk to the x-ray 
technician. He's not going to try to get an 
interview and evaluation by the machine. He's 
going to go to his doctor. 

Okay. Now, again, we're talking 
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about a large number of individuals and we're 
talking about a limited number of physicians. 

We're talking about hundreds of thousands 
potentially of extra patient visits. That's going 
to be difficult. We're talking about the effects 
of that with regard to, I mean, simple little 
things, like what's going to happen if ten folks 
walk in one day and they're all stressed out 
because someone said, oh, we did a CT scan and they 
found a spot. Does that mean I'm going to die? So 
that has a definite impact on the physician 
population. 

Q. On what do you base your opinion? 

A. Based on my experience. 

Q. Okay. In your opinion, what are the 
negative effects of these proposals on individual 
patients? 

A. Well, as we've talked about before, 
in a number of instances — And again, if you look 
at the one study that we've talked about, the 
Henschke study, we'll just use that. I've been 
using that kind of as a model because it's got 
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definite numbers. Ninety percent of the 
individuals who had follow-up testing to find out 
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what that CT scan finding show had nothing wrong 
with them, which means 90 percent of that 
population had additional testing which put them at 
risk, which was more invasive, that they did not 
need. 

Some of those tests present clear and 
present danger to those individuals. Having a 
limited lung biopsy is not an easy procedure. 

Having a bronchoscopy is not an easy procedure. 
Having a needle CT guide or what have you, biopsy, 
is not that easy. I mean, I would define to folks, 
have you ever had someone stick a needle into your 
lung, that's not fun, whether it's going from the 
inside out or the outside in, it is uncomfortable. 
So we are subjecting individuals to unnecessary 
pain and suffering as well as the potential that 
there may be far more extensive results of that. 

Q. In your opinion, what are the 
negative effects of these proposals on state and 
local governments? 

A. Again, I think the potential is it's 
going to overwhelm the system. I mean, if you just 
look at the — From my experience today, if you 
just look at the traffic jam potential of moving 
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1 populations that large through a city that has 

2 relatively few large metro areas, that's going to 

3 be a pretty significant problem. One of the 

4 difficulties is, I know it's going to happen, a lot 

5 of that is probably going to spill over into Ohio, 

6 and that's going to be a concern for us. And 

7 that's one of the reasons why the health and human 

8 services and folks in Ohio are interested in 

9 assisting in getting that data, because it's going 

10 to affect adjacent states, as always is the case 

11 when you have a state that is less lucrative with 

12 respect to medical equipment, medical 

13 accessibilities to the testing and physicians and 

14 such. 

15 Q. On what do you base your opinions? 

16 A. Again, I will have more information 

17 when I get the numbers that we talked about before, 

18 but at this point, it's just logic that says, if 

19 you put a whole lot of folks into a system and 

20 you're doing a whole lot of extra tests — and it's 

21 from experience also, that are not expected or it 

22 is not prepared for, that system, governmental and 

23 local, is going to be affected in many, many ways, 

24 especially since those subsequent tests don't have 
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1 any definition as to where the funding for that is 

2 going to come, who's going to pay for it. 

3 Q. Okay. Do you anticipate presenting 

4 those numbers at trial? 

5 A. As I said, any information that I 

6 get, I will turn over to these good gentlemen 

7 and — 

8 MR. WOODSIDE: We'll provide it to 

9 you. 

10 Q. Okay. In your expert witness 

11 disclosure, you state you may testify to other 

12 facts and opinions you may possess as an expert 

13 concerning other issues that may be raised at trial 

14 by witnesses called by the Plaintiffs or by the 

15 Codefendants that fall within your professional 

16 experience. 

17 A. Yes, ma'am. 

18 Q. Have you been asked to comment on the 

19 opinions expressed by any other witnesses? 

20 A. No. 

21 MR. WOODSIDE: If you would like me 

22 to make a statement about that. I'll be happy to do 

23 so, okay? 

24 MS. KLOK: Sure. 
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MR. WOODSIDE: That statement is put 


2 in there to cover the situation where there might 

3 be an additional theory or different claims put 

4 forth by the Plaintiffs or their experts which 

5 would be evolved during discovery. To the extent 

6 in the future that there may be some that Dr. 

7 Fletcher would address, then we would hope that he 

8 would be able to address them. However, when we, 

9 the lawyers, prepared the disclosure, we tried to 

10 be complete in the material above that caveat and 

11 thorough. 

12 BY MS. KLOK: 

13 Q. Okay. Do you have any opinions other 

14 than the opinions you expressed today that you 

15 haven't expressed yet in this case? Let's limit it 

16 to this case. 

17 A. No. 

18 Q. Because I know you've got a lot of 

19 opinions. Okay. That's great. Hold on one 

20 minute, I need to take just a moment to look 

21 through my notes. That's all I have. 

22 MR. WOODSIDE: Anybody on the phone 

23 have any questions? Anybody still on the phone? 

24 MR. KLEIN: I'm still here, but I 
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1 don't have any questions. I think she covered it 

2 well. 

3 MR. WOODSIDE: We're done. He'll 
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4 read the transcript. Thank you. We're done. 
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1 CERTIFICATE 

2 STATE OF OHIO : 

3 : SS 

4 COUNTY OF HAMILTON : 

5 I, LISA CONLEY, RMR-CRR, the undersigned, a 
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duly qualified and commissioned notary public 


7 within and for the State of Ohio, do hereby certify 

8 that before the giving of his aforesaid deposition, 

9 the said RONALD L. FLETCHER, MD, was by me first 

10 duly sworn to tell the truth, the whole truth and 

11 nothing but the truth; that the foregoing is the 

12 deposition given at said time and place by the said 

13 RONALD L. FLETCHER, MD; that said deposition was 

14 taken in all respects pursuant to Notice to Take 

15 Deposition; that said deposition was taken by me in 

16 stenotypy and transcribed by computer-aided 

17 transcription under my supervision; that the 

18 transcribed deposition is to be submitted to the 

19 witness for his examination and signature; that I 

20 am neither a relative of nor attorney for any of 

21 the parties to this cause, nor relative of nor 

22 employee for any of their counsel, and have no 

23 Interest whatever in the result of the action. 

24 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 

219 

1 IN WITNESS WHEREOF, I hereunto set my hand 

2 and official seal of office at Cincinnati, Ohio, 

3 this 

4 day of , 2000. 

5 

6 

7 

8 MY COMMISSION EXPIRES: LISA CONLEY, RMR-CRR 
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